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l. [#81.] SCOPE OF BENCHGUIDE

This benchguide covers procedsrfor handling misdemeanor DUI
cases undeYeh C ©23152felony DUI cases undereh C ©23153and
DUI cases involving drivers under 21 years of age ui@ér C 0a23136
and 23140 It covers the elements aach of these offenses, arrest
procedures, pretrial procedurespecific to DUl cases, evidentiary
considerations (particularly withrespect to chemical tests), jury
instructions, and sentemg (including probation).

Discussion of vehicular manslaughtisr beyond the scope of this
benchguide. In addition, discussioof DMV administative per se
procedures is beyond the scope tbis benchguide, although cases
involving judicial reviewof administrative per se hangs are cited in the
benchguide. It should be noted that #uinistrative hearings are civil in
nature and are subject to relaxed rules of evidence, and judges may face
argument from counsel that the holgs in cases involving review of
these hearings should not apply to a criminal proceeding.

[I. PROCEDURAL CHECKLISTS
A. [281.3 Violation of Veh C 823152

(1) Review the accusatory pleadiagd confirm that it complies with
all legal requirementsSeex81.22

(2) Obtain a copy of the defendantifising record from the DMV to
determine if the defendant has any prior DUI convictidnseach case
involving a violation ofVeh C ©23152the court must obin and review a
copy of the defendantOs driving melcbefore imposing sentence. Ségh
C 023622 (b)discussion irr81.23

(3) Hear any suppression motion to exclude
¥ Evidence obtained subsequentti® detention and arrest of the

defendant.The requirements of a lawfuletention and arrest are
discussed imo81.1481.19

¥ Results of any blood, breath, or urine teBor discussion of
chemical tests, see81.34181.54 81.58
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¥ Evidence obtained subsequentti® detention and arrest of the
defendant at a sobriety checkpoirfior discussion of sobriety
checkpoint guidelines, se&1.20Q

¥ Any extrajudicial admissions ttie defendant based on the ground
that the prosecution has failed toake a prima facie showing of
the corpus delicti, i.e., the elements of the offelRsea discussion
of the statutory elements odfeh C ©23152 see ©81.4 For
discussion of circumstantial evidenthat the defendant was under
the influence and that the defendant was driving, €d.32D
81.33

(4) Hear any motion by defendantdtrike a separate convictiosee

081.29
(5) Hear any motion to bifurcate a separate convictiSee281.3Q

(6) Determine whether to approve any plea bargdihe defendant
may enter into a plea bargain witretprosecution to instead plead guilty
or no contest to a charge undérh C ©23103f reckless driving without
causing bodily injury. Se¥¢eh C ©23103.5discussion im81.25

(7) On dismissing an allegation of a violation ¥eh C 023152
substituting a lesser offemdor the allegation, or dmissing or striking an
allegation of a separate conviction,esgfy on the record the reasons for
the order.Seex81.27.

(8) On conviction, consider orderingresentence investigation to
determine whether defendant woulchegt from education or treatment
program in addition to other penaltieSeex81.61

(9) At sentencing hearing, determine whether to grant or deny
probation.

(20) If probation is denied

¥ Render judgment of county jail term and fi(idote If defendant is
convicted of a felony violation o¥/eh C ©23152(see©81.6),
defendant must be sentenced to state prison for 16 months or 2 or 3
years.)

¥ Advise defendant that the DMV wslispend or revoke his or her
driving privileges for the designated period

¥ Ask defendant to surrender his or her licerBee arresting officer
in most cases will have already taken the defendant's driver's
license at the time of the arrest, issued a temporary license which is
valid for 30 days, and notified erdefendant of the suspension of
his or her license from the date of the arrest.\8@#eC ©013353.2,
13382 If this has occurred, the defendant will have only the
temporary license to surrender. S&€é.96
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(11) If probation is granted

¥ Suspend imposition of judgment or impose judgment and suspend
its execution.

¥ Specify term of probatioor discussion, see1.63

¥ Specify conditions of probationFor discussion of mandatory
conditions, see81.63 Additional conditions will apply depending
on the nature of the offense. Se®1.6881.71,81.75

¥ Ask defendant whether he oreshinderstands theonditions of
probation and accepts probation on those conditidghdefendant
rejects probation, imposentence (Step 10, above).

(12)In all cases

¥ Advise the defendant that his orlgFiving privileges will not be
restored until the defendant pides the DMV with proof of
successful completion of a DUI prograithis advisement should
be given even if the court does rmder the defendant to attend
such a program. Sed&/eh C ©w13352(a)(1), (3), (5), (7),
13352.1(b), 23538(b)(3), 23549( 23548(d), 23552(d)

¥ (If first or second violation and tendant eligible for restricted
license)lf the court determines th#te defendant would present a
traffic or public safety risk if ahorized to operate a motor vehicle
during the suspension period, the court may prohibit the DMV
from issuing a restricted driverOs license unden C ©13352.4
Veh C ©n13352.4(h), 13352.5(g), 23536(d), 23538(a)(3),
23540(b), 23542(d)Seexx81.68 81.69

¥ Impose a restitution fine of not less than $100 and not more than
$1000 Pen C ©1202.4(b)If probation is granted, impose an
additional probation revocation ragtion fine in the same amount,
and order that it be susp#ed unless probation is revokéten C
©l1202.44

¥ Order defendant to pay restitution to any victim(s) for any
economic losses incurreBen C ©1202.4(f)

¥ (If applicable)Order defendant to partipate in a county alcohol
and drug problem assessment progrgivieh C ©23646(a), (b)
See 81.86

¥ Impose a penalty assessment$bd for alcohol abuse education
and prevention programs, a $20 court security fee, and if
applicable, an assessment of $1f@® county alcohol and drug
problem assessment progranifen C ©1465:8Veh C on23645,
23649
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¥ (Optional) Order defendant to instalgnition interlock device on
any vehicle he or she owns or operatese281.87.

¥ (Optional) Order vehicle used in the commission of the offense
impoundedimpoundment is mandatory if defendant has any prior
DUI convictions. See81.97.

¥ (Optional)If the defendant has two or more prior DUI convictions,
declare as a nuisance the vehigked in commission of the offense
and order it to be soldSeex81.97

B. [#81.3 Violation of Veh C 123153

(1) Review the accusatory pleadiagd confirm that it complies with
all legal requirementsSeex81.22

(2) Obtain a copy of the defendantfising record from the DMV to
determine if the defendant has any prior DUI convictidnseach case
involving a violation ofvVeh C ©23153the court must obin and review a
copy of the defendantOs driving relchefore imposing sentence. Séeh
C 023622(b)discussion i81.23

(3) Before releasing a defendant chadgeith a felony violation of
Veh C ©23153(adn his or her own recognizance, review OR investigative
report Seea81.24

(4) Hear any suppression motion to exclude

¥ Evidence obtained subsequentti® detention and arrest of the
defendant.The requirements of a lawfuletention and arrest are
discussed imo81.1481.19

¥ Results of any blood, breath, or urine teBor discussion of
chemical tests see81.34181.54 81.58

¥ Evidence obtained subsequentth@ detention and arrest of the
defendant at a sobriety checkpoirftor discussion of sobriety
checkpoint guidelines, se&1.2Q

¥ Any extrajudicial admissions tfe defendant based on the ground
that the prosecution has failed tnake a prima facie showing of
the corpus delicti, i.e., the elements of the offelRsea discussion
of the statutory elements deh C ©23153seecc81.7631.9 For
discussion of circumstantial evidenthat the defendant was under
the influence and that the defendant was driving, s€8.32D
81.33
(5) Hear any motion by defendantdtrike a separate convictiosee
©81.29
(6) Hear any motion to bifurcate a separate convictiee281.3Q
(7) Determine whether to approve any plea bargaBefore
approving a plea bargain in a felony DtHse in which an indictment or
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information has been filed, the courtust find (1) there is insufficient
evidence to prove the PeopleOs cagaegimony of a material witness
cannot be obtained, or (3) a reductmndismissal would not result in a
substantial change in senteneen C ©11192.7(a)(2peex81.26

(8) On dismissing or striking an atl@ation of a separate conviction,
specify on the record ¢hreasons for the ordegeea81.27.

(9) On conviction, consider orderingresentence investigation to
determine whether defendant woulcheit from education or treatment
program in addition to other penaltieSee=81.61

(10) At sentencing hearing, determine whether to grant or deny
probation.

(11) If probation is denied
¥ Render judgment of seaprison term and fingNote If defendant

is convicted of a misdemeanor violation Weéh C ©23153(see
081.10, defendant must be sentenced to county jail from the

required minimum term (dependent on number of separate

convictions and whether probatios granted) up to a maximum
term of one year.)

¥ Advise defendant that the DMV wslispend or revoke his or her
driving privileges for the designated period

¥ Ask defendant to surrender his or her liceriBee arresting officer

in most cases will have already taken the defendant's driver's
license at the time of the arrest, issued a temporary license which is

valid for 30 days, and notified ¢ildefendant of the suspension of
his or her license from the date of the arrest.\8@#eC ©213353.2,

13382 If this has occurred, the defendant will have only the
temporary license to surrender. S&é.96

(12) If probation is granted

¥ Suspend imposition of judgment or impose judgment and suspend

its execution.
¥ Specify term of probatioffror discussion, se€1.63

¥ Specify conditions of probationFor discussion of mandatory
conditions, see81.63 Additional conditions will apply depending
on the nature of the offense. Se&1.7281.75

¥ Ask defendant whether he oreshinderstands theonditions of
probation and accepts probation on those conditidhdefendant
rejects probation, imposentence (Step 11, above).

(23) In all cases:

¥ Advise the defendant that his orrltiving privileges will not be
restored until the defendant pides the DMV with proof of
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successful completion of a DUI prograiirhis advisement should
be given even if the court does rmder the defendant to attend
such a program. Se¥eh C ©wl13352(a)(2), (4), (6), 23556(d),
23562(c), 23568(c)

¥ Impose a restitution fine of not less than $200 and not more than
$10,000 Pen C ©l1202.4(b)If probation is granted, impose an
additional probation revocation réation fine in the same amount,
and order that it be susp#ed unless probation is revokéten C
11202.44 If the defendant is sentenced to state prison, impose an
additional parole revocation restiton fine in the same amount,
and order it suspended unless parole is revdked.C ©1202.45

¥ Order defendant to pay restitution to any victim(s) for any
economic losses incurreBen C ©1202.4(f)

¥ (If applicable)Order defendant to partipate in a county alcohol
and drug problem assessment prograivieh C ©23646(a), (b)
Seen81.86

¥ Impose a penalty assessment$bd for alcohol abuse education
and prevention programs, a $20 court security fee, and if
applicable, an assessment of $1f@® county alcohol and drug
problem assessment progranien C ©1465:8Veh C on23645,
23649

¥ (Optional)Order defendant to instaignition interlock device on
any vehicle he or she owns or operategex81.87.

¥ (Optional) Order vehicle used in the commission of the offense
impoundedimpoundment is mandatory if defendant has any prior
DUI convictions. See81.97.

¥ (Optional)If the defendant has anyipr DUI convictions, declare
as a nuisance the vehicle usedcommission of the offense and
order it to be soldSeex81.97

lll. APPLICABLE LAW
A. DUI Offenses
1. Misdemeanor DUI (Veh C ©23152)

a. [#81.4 Statutory Elements of Offense

It is a misdemeanor to drivea vehicle under the following
circumstances:

¥ While under the influence of argicoholic beverage or drug, or
under their combined influencéeh C ©23152(a)

N DUl involving alcohol. It is not necessary to prove any
specific degree of intoxication, but only that the defendant
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was under the influencélcDonald v Department of Motor
Vehicles(2000) 77 CA4th 677, 687, 91 CR2d 882ex81.55
(rebuttable presumptions ahtoxication based on blood-
alcohol level).

N DUI involving drugs.When a defendant is charged with
driving under the influence of a drug, a showing of a specific
measurable amount of the drug in the defendantOs blood is not
required. The showing that must tmade is that the defendant
was under the influenc@eople v Bu{2001) 86 CA4th 1187,
1194, 103 CR2d 908

¥ While having 0.08 percent or motigy weight, of alcohol in oneOs

blood. For this offense it is not necessary to prove the defendant
was, in fact, under the influence; it is sufficient to prove the
defendantOs blood-alcohol lewas 0.08 percent or morBurg v
Municipal Court(1983) 35 C3d 257, 262D263, 198 CR.13ée
©81.56 For this reason, this statute is sometimes referred to as the
Oper seO DUI statute. $emple v Bransford1994) 8 C4th 885,
892D893, 35 CR2d 618Legislature intended to criminalize
driving with this specified exces& breath or bloodlcohol level).
There is a rebuttable presungetithat the peon had 0.08 percent

or more, by weight, of alcohol ihis or her blood at the time of
driving the vehicle if the peost had 0.08 percent or more, by
weight, of alcohol in his orher blood at the time of the
performance of a chemical test within three hours after driving.
Veh C ©23152(b) The percent by weight is based on grams of
alcohol per 100 milliliters of lmlod or grams of alcohol per 210
liters of breathVeh C ©23152(h)

¥ While addicted to the use of any drug, unless participating in a

narcotic treatment program approved undealth & S C ©rl11875

et seqVeh C 0823152(c)SeePeople v OONgiL965) 62 C2d 748,
755D757, 44 CR 32Qwhat constitutes OaddictionQ); see also
CALCRIM 2112 CALJIC 16.831.1

¥ While having 0.04 percent or moiigy weight, of alcohol in oneOs

blood while driving a commercial vehiclé/eh C ©23152(d)
There is a rebuttable presungstithat the pemn had 0.04 percent
or more, by weight, of alcohol ihis or her blood at the time of
driving the vehicle if the peost had 0.04 percent or more, by
weight, of alcohol in his orher blood at the time of the
performance of a chemical test within three hours after driving.
Veh C ©23152(d)
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b. [#81.5 Definitions

Alcoholic Beverage The term Oalcoholic beverageO includes any
liquid or solid material itended to be ingested layperson that contains
ethanol, also known as ethyl alcohalrinking alcohol, or alcohol,
including malt beverage, beer, winejrdgp, liqueur, whiskey, rum, vodka,
cordials, gin, and brandy, and anyxtare containing one or more
alcoholic beverages ingested separatelyas a mixture and that contains
one-half of one percent or more of alcol®lus & P C ©23004Veh C
18109 SeeCALCRIM 211Q CALJIC 12.63;Bobus v Department of Motor
Vehicles(2004) 125 CA4th 680, 684D686, 23 CR3d {&dugh syrup
containing alcohol is aalcoholic beverage und¥ieh C ©109.

Drug. The term OdrugO is definedvmh C a312as any substance or
combination of substances, other than alcohol, that could affect the
nervous system, brain, or muscles &fperson as to impair, to an
appreciable degree, his or her abilitydrive a vehicle in a prudent and
reasonable manner. It does not have to be an illegal substance. It is no
defense to a charge of driving undée influence of any drug or the
combined influence of alcohand any drug in violation dfeh C ©23152
or ©23153that the defendant is or hasdnm entitled to use the drug under
state lawVeh C ©23630seePeople v Keit(1960) 184 CA2d Supp 884,
885D886, 7 CR 61@onviction for driving under combined influence of
alcohol and insulin). The criticaldae is whether the defendant was under
the influence. Actual notice of each drug that constitutes a basis for
prosecution undeNeh C ©23152(a)is not required if a person is
reasonably made aware thfe proscribed conducte., impaired driving
ability resulting from the ingestion of some substariéeople v Olive
(2001) 92 CA4th Supp 21, 24D27, 112 CR2d @#ror to dismiss charge
against defendant based his consumption of Kava; no showing tiah
C n23152(a)was unconstitutional as applied to this defenda®y)d v
Municipal Court (1981) 125 CA3d 1054, 10581059, 178 CR 480
(complaint need not sgify particular drug).

Driving. The word Odrive,0 as used Mieh C ©23152 is not
unconstitutionally vaguePeople v Wilso(1985) 176 CA3d Supp 1, 5,
222 CR 5401t encompasses any act or action necessary to operate the
mechanism and controls and directe ttourse of a motor vehicle. 176
CA3d Supp at 6. SeBeople v Lively(1992) 10 CA4th 1364, 1368, 13
CR2d 368(0drivingd means any volitional movement of the vehicle). The
movement of the vehicle need not be extensive; moving the vehicle a few
inches constitutes drivingdusic v Department of Motor Vehiclé£990)

221 CA3d 841, 850, 270 CR 693ee alscCALCRIM 2241, CALJIC
1.28 On proving that the defendant was the driver by circumstantial
evidence, see81.33
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Driving under the influenceA person is under ¢hinfluence when, as
a result of using alcohol or drugs, bisher physical or mental abilities are
impaired to such a degree that hesbe no longer has the ability to drive
the vehicle with the caution charactadsbof a sober person of ordinary
prudence under the same or similar circumstaribasple v Bu(2001) 86
CA4th 1187, 1194, 103 CR2d 908eeCALCRIM 2110 CALJIC 16.831
and 16.832

c. [#81.9 Charging Violation of Veh C 123152 as Felony

The prosecutor has the discostito charge a violation dfeh C
a23152as a felony when the defendant has:

¥ Three or more separate DUl coctdns within ten years of the
current offenseVeh C ©123550Seex81.71

¥ A prior felony DUI conviction within the past ten yeakéeh C
123550.5(a)Seex81.75

¥ A prior conviction for gross vehicular manslaughter while
intoxicated or for vehicular nmslaughter while intoxicated but
without gross negligenc&eh C ©23550.5(b)Seex81.75

2. Felony DUI Causing Injury to Another (Veh C ©23153)
a. [#81.7 Statutory Elements of Offense

It is a felony, in addition to driving under the influence of alcohol or
drugs, or both, to drive a vehicle and

¥ Concurrently do any act forbidden by law or neglect any duty
imposed by law in driving a vetie that proximately causes bodily
injury to any person other than the drivéeh C ©23153(a)

¥ While having 0.08 percent or motigy weight, of alcohol in oneOs
blood to concurrently do any afdrbidden by law or neglect any
duty imposed by law in driving @ehicle that proximately causes
bodily injury to any pemsn other than the drivev.eh C ©123135(h)
There is a rebuttable presungstithat the peo had 0.08 percent
or more, by weight, of alcohol ihis or her blood at the time of
driving the vehicle if the peost had 0.08 percent or more, by
weight, of alcohol in his orher blood at the time of the
performance of a chemical test within three hours after driving.
Veh C ©23153(h)

¥ While having 0.04 percent or motay weight, of alcohol in oneOs
blood to drive a commercial veité and concurrently do any act
forbidden by law or neglect any duty imposed by law in driving the
vehicle that proximately causes ldgdnjury to any person other
than the drivervVeh C ©23153(d)
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b. [#81.9 Act Forbidden by Law

In proving that the defendant did aaot forbidden by law or neglected
any duty imposed by law in driving theehicle, it isnot necessary to
prove that any specific section thfe Vehicle Code was violatedeh C
823153(c) This element of the offense is satisfied by evidence
establishing ordinary negligencéeople v Oyaa$1985) 173 CA3d 663,
669, 219 CR 243erratic driving). But if the prosecution has alleged
specific code violations in the aaatory pleading to establish the
unlawful act and relies on these allegations at trial, the court must give the
jury definitional instructionsfor those violations. Se@eople v Minor
(1994) 28 CA4th 431, 438D439, 33 CR2d;6@ALCRIM 2100, 2101
CALJIC 12.60 and 12.60.1

The unlawful act or omission must occur while the defendant is
driving. People v Capetillo(1990) 220 CA3d 211, 217, 269 CR 250
(driving vehicle without ownerOspermissionNOjoy-ridingONwas
insufficient unlawful act). However, it Be not cause the accident; it must
only proximately cause the injury someone other than the driver. See
Veh C 823153People v Ween(4997) 54 CA4th 854, 861863, 62 CR2d
903 (violation of mandatory seatbelt latlvat causes injury to passenger
satisfies neglect of duty element).

Typical examples of unlawful actsahsatisfy this element of the
offense of felony DUI are

¥ Speeding. SePeople v Ellis(1999) 69 CA4th 1334, 133801339,
82 CR2d 40%(when act is speeding in area where there was no
posted speed limit, court must instruct jury sua spont&ein C
a22350definition of speeding).

¥ Making an unsafe lane change. Sésh C ©21658(g)People v
Thurston(1963) 212 CA2d 713, 716D717, 28 CR.254

¥ Turning or moving to the right or the left when it is unsafe to do
S0. See/eh C 822107212 CA2d at 716D717.

¥ Attempting to pass withousufficient clearance. SeBeople v
Schoonove(1970) 5 CA3d 101, 105, 85 CR.69

¥ Driving on the wrong side of the road. SBeople v Walzmuth
(1955) 130 CA2d 91, 92, 278 P2d 527

¥ Failing to stop at a stop sign. SBeople v Sussmafi953) 121
CA2d 717, 718D719, 263 P2d 909

Because &/eh C ©023152DUI offense is always included in any
felony violation ofVeh C ©23153theVeh C ©23152ffense cannot be
used as the Oact forbidden by laReOple v Thurston, suprd12 CA2d at
714D715. Similarly, the court must explicithstruct the jury that it must
find that the defendant committed areghl act other than driving under
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the influence to convict the defendant of a violationveh C 123153
People v Minor, supraZ8 CA4th at 436D439.

A defendant may be charged wahd convicted of both felony DUI
underVeh C ©23153and gross vehicular mdasghter while intoxicated
under Pen C r©l91.5(aps a result of an unlawful act. Séeople v
McFarland (1989) 47 C3d 798, 804, 254 CR 3¥However, if the jury
acquits the defendant on the manslaegleharge with a specific finding
that the defendant did not commit anlawful act, the defendant may not
be found guilty of felony DUI. SeBeople v Ferrara(1988) 202 CA3d
201, 205, 248 CR 31freversing felony DUI onviction because jury
specifically found defendamtid not run red light when it acquitted him of
gross vehicular manslaughter, and rdcdid not indicée defendant had
committed any other unlawful act).

c. [#81.9 Bodily Injury

Vehicle Code ©2315%nly requires proof ofObodily injury,O not
proof of Osubstantidodily injuryO or Ogreat bodily injuryf@ople v
Guzman(2000) 77 CA4th 761, 765, 91 CR2d 88=®ople v Dakin1988)

200 CA3d 1026, 1035, 248 CR 2(s$tatute only requires proof of Oharm
or hurt to the bodyO). Minor injuries will satisfy the statutory requirement
(see,e.qg., People v Guzman, supfabrasions, lacerations, and back and
neck pain were sufficient injuriesieople v Dakin, supra200 CA3d at
1036 (cuts, headache, and stiff neckrevsufficient injuries)). However,
there must be somghysicalinjury; merely being shaken up or frightened
is insufficient.People v Lare$1968) 261 CA2d 657, 662, 68 CR 144

When the defendant causes Ogreat bodily injury,O the court has
authority to increase the punishmémytimposing a sentence enhancement
underPen C ©l12022.7People v Guzman, suprd/ CA4th at 764D765.
When the defendant causes Ogreathbagury® and has four or more
separate DUI convictions within tgrears of the current conviction, the
court must impose a sentence enhancement WeleiC ©23566(b), (c)
Alternatively, the court may impesa sentence enhancement uritien C
112022.7 SeePeople v Sainf1999) 74 CA4 565, 569576, 88 CR2d
203 discussion irr81.74

The bodily injury must be suEhed by someone other than the
defendantV{eh C ©23153(a), (b)e.g.,the defendant may be convicted of
a violation ofVeh C ©23153ased on injuries sustained by a passenger in
the defendantOs vehidkeople v Guzman, supra7 CA4th at 764.

d. [©81.1Q Charging Violation of Veh C 123153 as
Misdemeanor

The prosecutor has the discoetito charge a violation dfeh C
123153as a misdemeanor when the defendant has:



081.11 California Judges Benchguide 81Pb16

¥ No separate DUI convictions ithin ten years of the current
conviction.Veh C ©123554Seex81.72

¥ One separate DUI conviction within ten years of the current
conviction.Veh C ©23560Seex81.73

¥ A prior felony DUI conviction within the past ten yeakéeh C
123550.5(a)Seex81.75

¥ A prior conviction for gross vehicular manslaughter while
intoxicated or for vehicular nmslaughter while intoxicated but
without gross negligenc&eh C ©23550.5(b)Seex81.75

3. Driving While Under the Influence of AlcoholNPerson Under
21 Years of Age

a. [#81.1] Driving With 0.05 Percent Blood-Alcohol Level
(Veh C ©23140)

It is unlawful for a person und@d years of age o has 0.05 percent
or more, by weight, of alcohol in$or her blood to drive a vehicieh C
123140(a) SeePeople v Goslaf1999) 70 CA4th 270, 276, 82 CR2d 558
(statute does not deny persons undérequal protection of law even
though it bases violation on blood-alcoleVel of 0.05 percent or more
rather than 0.08 percent level applle to adults because young people
who drink and drive pose greater atamit risk than older drivers).

A person may be found in violation ¥Eh C ©23140(aif the person
was, at the time of driving, under 21 years of age and under the influence
of, or affected by, an alcoholic bevgearegardless of vether a chemical
test was made to determine hisher blood-alcohol concentration, and if
the trier of fact finds that the pers had consumed an alcoholic beverage
and was driving a vehicle while havilagconcentration 0d.05 percent or
more, by weight, of aldwl in his or her bloodveh C ©123140(h)

This offense is punishabl as an infraction. See81.91 On
conviction, the clerk of the court mystepare and immediately forward to
the DMV an abstract of the record of the cowgh C ©23140(c)

b. [#81.13 Driving With 0.01 Percent Blood-Alcohol Level
(Veh C ©23136)

It is unlawful for a person under 21 years of age to drive with a
blood-alcohol concentration of 0.01rpent or more, as measured by a
preliminary alcohol screening (PAS) test or other chemical Yagi. C
123136(a) Seex81.52 A violation may be found if the person consumed
an alcoholic beverage and was drty with the reqisite blood-alcohol
level. Veh C 823136(h)SeeFoster v Snyde(1999) 76 CA4th 264, 271,
90 CR2d 207(statute does not have intergquirement). This offense,
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sometimes referred to as Othe zeterance law,O ipunishable as an
infraction. Seex81.92

This statute does not bar prosecution unter C ©23152 or 823153
or any other provision of law/eh C ©123136(a)

4. [#81.13 Attempted DUI

Attempted DUI constitutes a crime undeen C ©664and Veh C
1a23152(a) People v Garcig1989) 214 CA3d Supp 1, 4B5, 262 CR 915
(defendant was sole occupant of \diparked in the fast lane with
flashers on and had bloodzahol level of 0.13 percent).

B. Stop, Detention, and Arrest
1. [¢#81.14 Stop and Detention

A peace officer may stop a vehicle and detain the driver if based on
the totality of circumstances knownttee officer, he or she has reasonable
cause to suspect that some activity relating to crime has taken place or is
occurring or is about to occur, and the person the officer intends to stop or
detain is involved in that activityn re Tony C.(1978) 21 C3d 888, 893,
148 CR 366People v Conwa(1994) 25 CA4th 385, 388, 30 CR2d 533

An officer may have reasonable caus stop a vehicle on suspicion
of driving under the influence eventlie conduct of the driver does not
constitute a specific Vehicle Code violation. $&mple v Bracke(2000)

83 CA4th Supp 1, 3b4, 99 CR2d 48&hicle weaving within its own lane
for one-half mile);People v Pere£1985) 175 CA3d Supp 8, 10b11, 221
CR 776(Opronounced weavingO within lémethree quarters of a mile);
People v Faddler(1982) 132 CA3d 607, 609, 183 CR 32@riving
OerraticallyOXornforth v Department of Motor Vehicl¢s970) 3 CA3d
550, 552D553, 83 CR 7fdriving in right lanefor three blocks at five
miles below posted speed limit and 10 miles slower than flow of traffic,
weaving from side to side, and swieig to avoid cars parked at curb).

An anonymous and uncorroboratgldone-in tip regarding a possibly
intoxicated driver that is weavingll over the roadway may provide an
officer reasonable suspicion to made investigatory stop of the vehicle
matching the description in the tip, e3v if the officer sees nothing to
indicate the driver was intoxicatedeople v Well§2006) 38 C4th 1078,
10831088, 45 CR3d 8

2. Arrest Without Warrant for Misdemeanor DUI

a. [081.19 Offense Committed in OfficerOs Presence

As a general rule, a peace officerymaake a lawful arrest without a
warrant for a misdemeanor offense onlyé& or she has pbable cause to
believe that such an offense is being committed in his or her prefamce.



081.16 California Judges Benchguide 81Pb18

C ©836(a)(1) Music v Department of Motor Vehicl¢$990) 221 CA3d

841, 847, 270 CR 69People v Wilsorf1985) 176 CA3d Supp 1, 8, 222

CR 540 With respect to a DUI offense, the Oin the presenceO requirement
necessitates that the officer see the vehicle mdeecer v Department of
Motor Vehicles(1991) 53 C3d 753, 769, 280 CR 7#%dilla v Meese
(1986) 184 CA3d 1022, 1029, 229 CR 3(dffense did not occur in
officerOs presence when vehialéhough running, was not moved).

b. [¢81.1§ Offense Committed Outside OfficerOs Presence

DUI cases provide an exception to the general rule that a
misdemeanor must be committed in the officerOs presence for a lawful
arrest without a warrantehicle Code @40300.&uthorizes the arrest of a
person without a warrant for misdemeanor DUl undeh C 123152
committed outside of the officerOs pre= if the officer has reasonable
cause to believe that the persors bhaen driving under the influenaed
the person\(eh C ©40300.5

¥ Is involved in a traffic accident. Se&eorrigan v Zolin(1996) 47
CA4th 230, 54 CR2d 634accident need not involve other
vehicles); Cowman v Department of Motor Vehiclés978) 86
CA3d 851, 853b854, 150 CR 5Haccident need not cause
personal injuries or property damagé&haffer v Department of
Motor Vehicleg1977) 75 CA3d 698, 700, 142 CR S@iefendant
need not be arrested at accident scene; officer had reasonable cause
to arrest defendant at his horaeshort time after accident was
reported to officer by witnessesfficer observed defendantOs
intoxication and damage to defendantOs vehi€ejmerber v
California (1966) 384 US 757, 768D769, 86 S Ct 1826, 16 L Ed 2d
908 (officer who arrived at scen shortly after accident had
probable cause to arrest defendéont DUI when officer smelled
alcohol on defendantOs breath, argboted that defendantOs eyes
were bloodshot as well as siar symptoms of intoxication);

¥ |s observed in or about a vehithat is obstructing a roadway. See
Villalobos v Zolin (1995) 35 CA4th 556, 562, 41 CR2d 207
(defendant was asleep behindeghof vehicle stopped on freeway,
with engine running);

¥ Will not be apprehended unless immediately arrested;
¥ May cause injury to himself or reelf, or damage property, unless
immediately arrested; or

¥ May destroy or conceal evidenoéthe crime unless immediately
arrested. SeBeople v Thompsaj2006) 38 C4th 811, 818D828, 43
CR3d 750 (officers entered defendantOs home to apprehend
defendant after a witness reportidt she had observed that the
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defendant was under the influence and was driving; officers had
good reason to believe defendant would attempt to flee or
otherwise act to caeal intoxication; dispiation of blood-alcohol
evidence constituted exigent circumstance to justify warrantless
entry to effect DUI arrest)People v Schofield2001) 90 CA4th
968, 972D975, 109 CR2d 4@aetabolic destruction of alcohol or
drugs in body by simple passage of time constitutes destruction of
evidence).

This statute must be liberally integped to further safe roads and the
control of driving while undethe influence in order to permit arrests to be
made within a reasonable time and alste from the scene of a traffic
accident. Veh C 1©40300.6 What constitutes Oa reasonable time and
distanceO depends on the particulautdatircumstances of the case. See,
e.g.,90 CA4th at 975D976 (wantdess arrest of defielant at defendantOs
home within short time after accident was lawful arr&sgxrigan v Zolin,
supra,47 CA4th at 235 (defendantOs ar@sthours after accident, at her
home that was in neighborhood where accident occurred, was reasonable).

If none of the circumstances set forth Wfeh C ©40300.5has
occurred, and the officer has not otvsel the defendant driving, then a
valid arrest may only be made with a warrant. Beeic v Department of
Motor Vehicles (1990) 221 CA3d 841, 850P851, 270 CR .692
Nevertheless, one court has held thatarrantless DUI arrest of a person
who was not driving, but whom thaficer found intoxicated behind the
wheel of the vehicle, was lawfulebause the person could have been
arrested undePen C a647(ffor being intoxicated in public. Sé&ople v
Lively (1992) 10 CA4th 1364, 1368D1373, 13 CR2d 368

3. [#81.17 Arrest for Felony DUI

Arrests for felonies in violation of the Vehicle Codeq|, for felony
DUI underVeh C ©2315B are treated in the same manner as arrests for
the commission of any other felonyeh C ©40301 People v Superior
Court (Simon) (1972) 7 C3d 186, 199, 101 CR 837

4. [081.18 CitizenOs Arrest

A citizenOs arrest for DUI isgmer when based on the citizenOs
observation that the defendant wasvidg under the influence; in so
doing, the citizen may deadate to a peace officdhe act of taking the
defendant into physical custody. Seen C ©837(1)citizen may make
arrest for misdemeanor committed in his or her presedoégnson v
Department of Motor Vehiclefl995) 36 CA4th 1209, 121601218, 43
CR2d 42 (parking lot attendant who, obsed defendant trying to exit
parking facility by driving wrong way ral into facilityOs entrance gate,
summoned officer and reported his ehations to officer who made
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arrest);Padilla v Mees€1986) 184 CA3d 1022, 10301031, 229 CR 310
(inspector of Department ofFood and Agriculture who stopped
defendantOs vehicle at inspectistation, obsende defendant was
intoxicated and reporte@bservations to highway patrol officer who
arrested defendant).

5. [#81.19 Effect of Unlawful Arrest

Evidence obtained as a result of @mawful arrest is admissible in
subsequent court proceedings unless évidence is subject to exclusion
under the federal exclusionary rulg8eople v Donaldsor(1995) 36
CA4th 532, 539, 42 CR2d 31AlthoughPen C a836(a)(1provides rules
with respect to the lawfulness ofrasdemeanor arrest, a court may admit
the evidence obtained incident to arrest made in violation of that
section, unless the exclusion is mandated by federal constitutional
standards. 36 CA4th at 537b539isTtesult is compelled bZal Const,
art I, ©28(d) (Proposition § which abrogated the judicially created
exclusionary rule mandating that i@ence obtained incident to an
unlawful arrest be excluded. 36 @ at 534. The Legislature did not
revive this exclusionaryule as a remedy for an illegal arrest when it
amendedPen C o83@fter the passage Bfroposition 836 CA4th at 534,
539. Admission of the evidence does mitlate federal constitutional
standards as long as the arrestifficer had probable cause to make the
arrestPeople v Trapan€l991) 1 CA4th Supp 10, 1314, 3 CR2d.423

The DMV may not suspend or revokepersonOs driving privilege,
however, for refusing to submit to a chemical test when the person was not
lawfully arrestedMercer v Department of Motor Vehicl€s991) 53 C3d
753, 760, 280 CR 7430hanson v Department of Motor Vehic(@995)

36 CA4th 1209, 1216, 43 CR2d ;4Radilla v Meesg1986) 184 CA3d
1022, 1026, 229 CR 310

C. [¢81.2Q Sobriety Checkpoints

The United States Supreme Cobds upheld the use of sobriety
checkpoints, stressing tistatesO strong interesteiradicating the serious
problem of drunken driving, the slighttrusion on motorists subject to a
brief stop at a highway checkpoint, atige fact that it is for politically
accountable officials to decidevhich reasonable law enforcement
techniques should be used andatthcheckpoints are a reasonable
techniqueMichigan DepOt of State Police v $1t890) 496 US 444, 450D
453,110 S Ct 2481, 110 L Ed 2d 412

The California Supreme Court has held that sobriety checkpoints are
lawful under the state and federal constitutions if they are conducted
within certain limitationsingersoll v Palmer(1987) 43 C3d 1321, 1329,
1338, 1341, 241 CR 4Zhe Court set forth the following guidelines for
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evaluating the intrusiveness of absiety checkpoint stop (43 C3d at
1341D1346):

¥ Decisions to establish checkpoiatisd regarding siteelection and
procedures should be made by suemns, not officers in the field.

¥ Decisions about which motorist® stop should be made by
applying a neutral formula, anshould not be at the officerOs
discretion.

¥ Primary consideration must be giveo the safety of motorists and
officers.

¥ The checkpoint must be at the sheffective location to achieve
the governmental intesg that is, on roadsvith high rates of
alcohol-related accidents or arrests.

¥ Officials must exercise good judgmt as to the time and duration
of the checkpoints, considag effectiveness and safety.

¥ The checkpoint must appear to be duly authorized, with high
visibility, warning signs, police \ecles, and uniformed officers.

¥ The length of time each motorist is detained must be minimal. If
the motorist does not display sigosimpairment, he or she must
be permitted to drive on withouurther delay. If the officer
observes signs of intoxication, the motorist may be directed to a
separate area for field sobrietgsts, at which point further
investigation must bbased on probable cause.

Ingersoll also required that there be adea publicity of the checkpoint,
but the Court subsequently repudiatiils requirement, finding that it
placed too onerous a burden on law enforcement offi¢talsple v Banks
(1993) 6 C4th 926, 931, 934 n3, 25 CR2d &&Hirming IngersolOs other
guidelines set forth, above).

The burden of proving that tHegersoll requirements have not been
met is on the accused driver. SBeelfsema v Department of Motor
Vehicles(1995) 41 CA4th 871, 880, 48 CR2d 817

Most recently, the United &ies Supreme Court, irCity of
Indianapolis v Edmon¢2000) 531 US 32, 121 S Ct 447, 148 L Ed 2d,333
held that vehicle checkpoints for the purpose of interdicting unlawful
drugs violated th&ourth Amendmentbecause the primary purpose of the
checkpoints was indistinguishable frothe general interest in crime
control. The Court noted &h it has upheld brief, spicionless seizures at
a sobriety checkpoint aimed at remyidrunk drivers from the road (see
Sitz above), and in other limited instags, but that it has never approved a
checkpoint program whosgrimary purpose was to detect evidence of
ordinary criminal wrongdoing. Teh fact that it may have asecondary
purpose of keeping impaired motorists off the road does not make such a
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checkpoint constitutional. This hofdj does not alter the constitutional
status of the checkpoints approvedbitz

D. Pretrial Procedures
1. [#81.2] Presence of Defendant

Generally, a defendant chargedith a misdemeanor need not
personally appear in court but may appear through counselPSe&
an977(a)(1), 142However, the court may, in an appropriate case, order a
defendant charged with a misdemeanor violatioResf C ©192(c)(3Veh
C ©23103as specified inveh C ©23103.5Veh C ©23152 or Veh C
123153to be present at arraignment, at the time of plea, or at sentencing.
Pen C ©977(a)(3)

2. [#81.23 Accusatory Pleading

An accusatory pleading charging DUI may be in the words of the
statute. Se@en C ©952For example, the following language is sufficient
to charge a defendant with misdemeanor DIHH( C ©23152(3)

, did willfully and unlawfly, while under the influence of
an alcoholic beverage or a drug, wrder their combined influence,
drive a vehicle.

Although it is usually sufficientto charge a DUI in language
permitted byPen C a952when the DUI involves a violation of more than
one statute, the accusatory pleadimyst refer to the specific code
sections that the defendaallegedly violated. Seé&eople v Clenney
(1958) 165 CA2d 241, 253, 331 P2d 69&e als®yrd v Municipal Court
(1981) 125 CA3d 1054, 1056, 178 CR 4@ompliance withPen C ©952
may be insufficient to withstand demurrer when statutory language fails to
give defendant constitutionally adequate notice of the offense).

One instance of driving under thefluence that causes injury to
several persons is chargeabldy as one count of DUWilkoff v Superior
Court (1985) 38 C3d 345, 348353, 211 CR.Madltiple convictions are
permissible, however, if there are multiple acts of driviRgople v
Esparza(1986) 185 CA3d 458, 469470, 229 CR T8éfendant was
properly sentenced to one term for D&Hd causing injury to a bicyclist
and to consecutive termrfoehicular manslaughtexrs to another cyclist
when, after defendant struck and ingifest victim, he continued to drive
and struck and killed second victim).

3. [¢81.23 Obtaining Copy of DefendantOs Driving Record

In any case charging a violation ¥eh C 023152 or 023153he
court must obtain a copy of the defiantOs driving reabfrom the DMV
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and may obtain records from the @2etment of Justice or any other
source, to determine if the defendant has been convicted of any separate
violations of Veh C 1823152, 123153, or ©2310Q8uilty plea to reckless
driving in place of charge und&feh C ©2315p within ten years of the
charged offensé/eh C ©23622(h)SeePeople v Dunlag1993) 18 CA4th
1468, 14771481, 23 CR2d 2(ddmissibility of CLETS rap sheet to
prove priors). See alsocc81.6981.71, 81.7F8B1.74 (sentencing
enhancements on conviction of subsequent offense within ten years of
prior offense). The DMV is required to furnish the court with a copy of
this recordVeh C 113209

If any separate conviadms of violations ofVeh C 823152 or 823153
are reported to have occurred withim tgears of the charged offense, the
court must notify each court wher@ny of the separate convictions
occurred for the purpose of enforg terms and conditions of probation
underVeh C 823602Veh C ©23622(c)

4. [#81.24 OR Investigative Report

If the court employs an investigat staff to recommend whether a
defendant should be released on hisher own recognizance, that staff
must prepare a report when the defendant is charged with a felony
violation of Veh C ©23153(a)Pen C ©1318.1(b)lhe report must contain
a recommendation for or against Ofease and written verification of (1)
any outstanding warrants against thefendant, (2) any prior incidents
where the defendant has failed to make a court appearance, (3) the
defendantOs criminal record, andtt®) defendantOssigence during the
past yearPen C ©11318.1(b)

5. Plea Bargaining
a. [¢81.23 Misdemeanor DUI Charges

A person who is charged with misdemeanor DUl undeh C
a23152may enter into a pldaargain with the prosecution to instead plead
guilty or no contest to a charge undéh C ©231030f reckless driving
without causing bodily injuryVeh C ©23103.5(a)The prosecution must
state for the record a factual bass the satisfaction or substitution,
including facts showing whether the defendant had consumed any
alcoholic beverage or ingested administered any drug, or both, in
connection with the cas&eh C ©123103.5(a)lf the statement indicates
that the defendant did so consummgast, or administer, the guilty or no-
contest plea will be treated as a priffense in future DUI prosecutions of
the defendant, and the court must adise defendant of that fact before
accepting the defendantOs plésh C ©23103.5(b), (c)f the prosecution
does not make such a statement at the time of the defendantOs plea and the
defendant does not object to the ssion and is expressadvised that the
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guilty plea may be used as a pridfease in a subsequent prosecution to
enhance the sentence, the reckless driving conviction may be so used
despite the omissio®.eople v Clairg1991) 229 CA3d 647, 649D655, 280
CR 269

b. [#81.2§ Felony DUI Charges

Plea bargaining in any felony case in which the indictment or
information charges a driving ofiee while under the influence of
alcohol, drugs, narcotics, or anyhet intoxicating substance, or any
combination of them, is prohibited unleg®( C ©1192.7(a)(R)

¥ There is insufficient evidence to prove the PeopleOs case;
¥ Testimony of a material witness cannot be obtained; or

¥ A reduction or dismissalbould not result in a sastantial change in
sentence. The court may impose bargained-for sentence
following a felony DUI conviction \thout violating the VictimOs
Bill of Rights (Proposition §, as long as the court notes that the
sentence is the one it wouldveaimposed without a negotiated
sentencePeople v Arau1992) 5 CA4th 663, 669671, 7 CR2d
145

6. Dismissal

a. [#81.27 DUI Allegation or Allegation of Separate
Conviction

When the court dismisses an allegation of a violatiorveh C
123152 substitutes a lesser offense for such an allegation, or dismisses or
strikes an allegation of a separate conviction, the court must specify on the
record the reasons for the ord®&eh C ©23635 The court must also
specify on the record whether the dismissal, substitution, or striking was
requested by the prosecution, or Wwiegtthe prosecution concurred in or
opposed this actioiVeh C ©23635

When the prosecution makes a motion for dismissal or substitution,
or for the striking of a separatnviction, it must submit a written
statement giving the reasons for thetion, which must include, but need
not be limited to, problems of proof,ethnterests of justice, why another
offense is more properly charged, atly other pertindrreasons. If the
reasons include the Ointerests of ges® the statement must specify all of
the factors that contributed to this conclusidfeh C ©23635 This
statement becomes part of the court recdeth C ©23635
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b. [#81.2§ Defendant in Custody on Another Case

Violations of Veh C ©23152 or ©23158re specifically exempt from
the requirement that a case be disnds$¢he defendanis in custody on
another case, as specifiateh C ©141500(f)

7. [#81.29 Motion To Strike Separate Conviction

The defendant may challenge the constitutionality of a separate
conviction entered in a separate ggeding that has not been challenged
previously and upheldveh C an23624, 41408etermination that prior
conviction was unconstitutional is resdjcata in all absequent cases).
Even if a separate conviction hasshechallenged and previously upheld,
the defendant may challenge it agafnan appellate court decision
announced after the prior challenges lmmeated a new basis on which to
challenge the constitutionalibf the separate convictioneh C 123624

The defendant must move to striltee separateonviction by filing
with the clerk of the court a writtestatement specifying the deprivation of
constitutional rightsVeh C ©41403(a)A copy of the statement must be
served on the court that rendertite separate conviction and on the
prosecutor in the current proceeding,lesst five court days before the
hearing on the defendantOs motiseh C ©41403(a)A hearing must be
held before the trial of the action to determine the constitutional validity of
the charged separate convictidfeh C ©41403(h)

At the hearing, the prosecution hiée initial burden of producing
evidence of the separatenviction sufficient tqustify a finding that the
defendant has a separate convictidgah C ©41403(b)(1)The defendant
then has the burden of proving by a preponderance of the evidence that his
or her constitutional rights werefimged in the separate proceediMgh
C ©41403(b)(2)if separate conviction wasased on guilty or no contest
plea, defendant must provide court wsghecified evidencef prior plea);
People v Zavalg1983) 147 CA3d 429, 441, 195 CR 5@efendant has
burden of producing evidence from ref@©s transcrifr other source
that prior conviction was unconstitatial). If the defendant meets this
burden, the prosecution has a rightproduce rebuttal evidencéeh C
141403(b)(3) The court must make a finding based on the evidence, and
must strike the separate convictilom the accusatory pleading if the
court finds that the separate cartion is constitutionally invalidveh C
141403(b)(4) SeeGarcia v Superior Cour{1997) 14 C4th 953, 966, 59
CR2d 858(defendant has no right undedéal or state constitutions to
collaterally challenge prior convictiaan grounds of ineffective assistance
of counsel in course of curreptosecution for noncapital offens&eople
v Superior Court(Almaraz) (2001) 89 CA4th 1353, 135601361, 107
CR2d 903(prior conviction is not constitionally invalid based on use of
noncertified interpreter in that proceedin@eople v Greern(2000) 81
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CAA4th 463, 466D469, 96 CR2d 8{kefendant may natollaterally attack
out-of-state prior conviadn on ground of lack of vixgers of right to jury

trial, right to confront witnessesnd privilege against self-incrimination,
unless there is evidence that these procedural requirements operated in that
jurisdiction at time of plea).

If the defendant does not colppwith the five-day notice
requirement or does not produce the evidence requiredvddy C
141403(b)(2) the court may hear the motion at the time of sentencing
instead of continuing the trial, excepiat, if good cause is shown for the
failure to provide notice or produce the required evidence, the court must
grant a continuance of the trial for a reasonable peYlet.C ©41403(c)

The procedure, burden of proof, damarden of producing evidence are the
same regardless of when the court hears the mateinC ©41403(c)

The prosecution may appeal, before judgment, an order striking a
separate convictiorReople v Kirk(1992) 7 CA4th 855, 858860, 9 CR2d
270

8. [#81.3Q Bifurcation of Separate Conviction

If a separate conviction is not strazk before the trial and the issue of
its truth goes to trial, the defendanteistitled to request that the issue be
bifurcated from the issue of guilt on the substantive DUI offehseple v
Weathington(1991) 231 CA3d 69, 90, 282 CR 17Bifurcation of prior
convictions is discretionaryut should be granteghen the defendant will
be unduly prejudiced if bifurcation is not grantdéeople v Calderon
(1994) 9 C4th 69, 77D78, 36 CR2d 333

The main situation in which deniaf bifurcation would not result in
prejudice is when the jury will learn of the prior conviction anyway. 9
C4th at 78. Factors that affectetlpotential for prejdice include the
degree to which the prior offensedsnilar to the charged offense, how
recently the prior conviction occurred, and the relative seriousness or
inflammatory nature of the prior conviction as compared with the charged
offense. 9 C4th at 79. If it appears lik¢éhat admission of evidence of the
prior conviction would unduly prejude the defendant, the court should
consider whether this potential for prejudice will be lessened for some
reason, such as because evidence that the defendant has committed one or
more uncharged criminal offenses will be admitted for purposes other than
sentence enhancement. 9 C4th at 79.

The risk of undue prejudice posed by the admission of evidence of a
prior conviction, consided against the minimahconvenience generally
caused by bifurcating the trial, frequently will militate in favor of granting
the defendantOs timely request féurbation. 9 C4th at 79. The court may
conditionally grant the defilantOs bifurcation motion and reconsider this
ruling at the close of the prosecution@se in chief and again at the close
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of the defense case, in light cfubsequent developments in the
proceedings. 9 C4th at 79.

E. Trial
1. [#81.3] Voir Dire

The following are questions thatetftourt may want to incorporate
into its voir dire of a jury in a DUI case:

¥ Does anyone choose not to driveator vehicle? If not, why? Are
any of you not licensed to drive?

¥ |s there anyone who abstains fraimnking alcoholic beverages? If
so, do you have any bias agsti those who choose to drink
alcoholic beverages?

¥ Have any of you been injured or suffered any monetary loss
because of a drunk driver? Have any of you had a friend, family
member, or other loved one inga or killed by a drunk driver?

¥ |Is there anyone who is employbg or have any association with
any business or organizatiorommected in any way with the
distribution or sale oélcoholic beverages?

¥ Do any of you belong to or contritey financially or otherwise, to
MADD (Mothers Against Drunk Drimng) or similar organization
that takes a definite position one use and consumption of
alcoholic beverages?

¥ Have any of you ever seen a fialobriety test being administered?
Have any of you ever seen a tesiministered to determine the
amount of alcohol in a personOs blood? Does anyone have any
training or special experience the principles of testing blood,
breath, or urine for alcohol content?

¥ Do any of you feel that it is ilgal to drink and drive regardless of
the amount of alcohol consumedtbe effect it has on the driver?
Does anyone believe that a person is automatically impaired in his
or ability to drive after having one or two drinks?

¥ Do any of you have any personal views about the subject of
drinking alcoholic beverages ah may make it difficult or
impossible for you to be unbiased and fair to both sides in this
case?
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2. Evidentiary Issues
a. Circumstantial Evidence

(1) [#81.33 Proof That Defendant Was Under the
Influence

Proof that the defendant was undlee influence may be established
by circumstantial evidencether than the resultsf a breath, blood, or
urine test,e.g, slurred speech, unsteady gdtrg v Municipal Court
(1983) 35 C3d 257, 266 nl1l0, 198 CR 18ut proof that a defendant
charged with a Oper seO DUI violathad an 0.08 percent blood-alcohol
level cannot be estalisd by circumstantial evidence apart from a valid
chemical testBaker v Gourley(2002) 98 CA4th 1263, 1273, 120 CR2d
348 (usual symptoms of intoxication can manifest themselves at a blood-
alcohol level below 0.08 percent).

A defendantOs refusal to take a required chemical test is admissible to
prove the defendantOs consciousmésguilt, and the jury may be so
instructed. See81.35

(2) [#81.33 Proof That Defendant Was Driving

A Oslight movementO of the vehicl¢hia arresting officerOs presence
constitutes direct evidence thtite vehicle was being driveReople v
Wilson(1985) 176 CA3d Supp 1, 8, 222 CR 5Mbving the vehicle even
a few inches constitutes drivinlylusic v Department of Motor Vehicles
(1990) 221 CA3d 841, 850, 270 CR 692

If the arresting officer does not séee defendant driving the vehicle,
proof that the defendant was drivingay be established by circumstantial
evidence Kercer v Department of Motor Vehicl¢$991) 53 C3d 753,
762, 280 CR 74K e.q,

¥ Elimination of other possible driver©nce other possible drivers
have been eliminated from consideration, the defendantOs
proximity to the vehicle is edence from which a reasonable
inference can be drawn thatetldefendant was the driver. For
example, the defendant who wasiid standing alone next to the
vehicle after the accident and whose injuries were consistent with
having sat in the driverOs seasweoperly found to be the driver.
SeePeople v Gapel1989) 216 CA3d 1006, 1009, 265 CR. 94
But seePeople v Moren@g1987) 188 CA3d 1179, 1186, 1190, 233
CR 863 (corpus delicti was not established when there was no
evidence that defendant was drivaerd there were other people at
scene who may have driverfjeople v Nelsorf1983) 140 CA3d
Supp 1, 3, 189 CR 84(eorpus delicti was nastablished because
it was possible other individualsyay have been driving). The
corpus delicti for a DUI offense waalso established in a case in
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which the officers found the vehicle parked on the side of the
highway with a flat tire, the defielant was sitting in the passenger
seat of the vehicle while her coampon was changing the tire, they
were the only individuals in the ainity of the vehicle, and both
were under the influence ofcahol. The prosecution was not
required to establish who was driving as a condition precedent for
the admissibility of the defend&b$ statement that she was the
driver. Once the prosecution established that a reasonable
inference to be drawn from thevidence was that a person under
the influence of alcohol drove the vehicle on the highway, it was
entitled to use the defendantOs statement to establish that she was
the driver. It was not required to eliminate all other inferences to
establish the elements of the crime of DBEople v McNorton
(2001) 91 CA4th Supp 1, 5D6, 110 CR2d.930

¥ Parked vehicle.The corpus delictifor a DUI offense was
established when the officersund the vehicle parked with its
front tire missing and raised on a handjack, and the defendant had
the keys to the vehicle and lug nuts in his pocket. Ss®ple v
Scott (1999) 76 CA4th 411, 417D418, 90 CR2d .43ge also
People v Komatsy1989) 212 CA3d Supp 1, 5, 261 CR 681
(corpus delicti was established when officers discovered that
vehicle was blocking roadway, pamg lights of vehicle were on,
defendant was only person incinity of vehicle and was
intoxicated, and defendant waepbing in front passengerOs seat
holding car keys). But sddusic v Department of Motor Vehicles,
supra, 221 CA3d at 850 (warrantlessrest of defendant was
illegal because defendant did tnmove vehicle in officerOs
presence; arrest occurred whefficer observed defendant sitting
in driverOs seat of his vehicle, which was parked in parking stall
with engine running).

b. Breath, Blood, or Urine Tests
(1) [#81.34 Implied Consent Law

Alcohol content of bloodAny person who drives a motor vehicle is
deemed to have given his or her conderchemical testing of his or her
breath or blood, for the purpose of detaing the alcohol content of his
or her blood, when the person has blkesvfully arrested for a violation of
Veh C 823140023152 ore23153 Veh C 123612(a)(1)(A)

Drug content of blood.Similarly, consent is deemed given for
chemical testing of a personOs blood or urine for the purpose of
determining the drug content of thod if the person is so arrestéteh
C v23612(a)(1)(B)
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Miranda warning not requiredA Miranda warning is not required to
be given to the driver before admimishg a blood, breatlor urine test to
determine whether he or she is under itifluence, because these tests do
not elicit evidence of a testimonial or communicative nateansylvania
v Muniz (1990) 496 US 582, 600605, 130Ct 2638, 110 L Ed 2d 528
(statements that driver makes irspense to test are admissible without
Miranda warning because questioningtesidant to legitimate police
procedures is not OinterrogationO within meaniijranda).

Unlawful arrest.An essential prerequisite for the application of the
implied consent law is gawful arrest for driving under the influence.
Music v Department of Motor Vehiclé$990) 221 CA3d 841, 847, 270
CR 692 When the defendantOs arrestas lawful, the implied consent
law and any penalties for not complying with that lavg.,a defendantOs
refusal to submit to a blood-alcoht#st, may not be applied to the
defendant. 221 CA3d at 851.

(2) Refusal To Take Test
(a) [#81.33 Consequences of Refusal

Sentencing and license suspensibne arrested person must be told
that his or her refusal to submit to@mplete a required test will result in
a fine and mandatory imprisonmenthe person is convicted of DUI, and
suspension or revocation of shior her driverOs licensé/eh C
123612(a)(1)(D), (e)P(glicense suspension oevocation is mandatory
when the person refuses to submit to or complete a required test, even if
he or she is later acquitted tire DUI charge is dismissed. Sg&eh C
1813353(a) Anderson v Cozend976) 60 CA3d 130, 144 nl12, 131 CR
256. Unlike Veh C ©13353.2which requires the DMV to reinstate the
license of a person who is acquittedl driving with a blood-alcohol
concentration of 0.08 percent or mokéeh C ©13353does not have a
similar provision for defendants chadgeith refusing to take a chemical
test, even when they are fourattfually innocent othis chargeBurnstine
v Department of Motor Vehiclgd996) 51 CA4th 1428, 143001432, 60
CR2d 89

Sentencing enhancemenf@n conviction of a violation olVeh C
123152 or ©23153 the defendant is subject to the sentencing
enhancements set forth \freh C ©23577(a)Before these enhancements
may be imposed, the defendantOs willful refusal or failure to complete the
required test must be pleaded and provksth C ©23577(h)Seex81.62

Use in court.The person should be advisiat his or her refusal to
submit to a test may be used against him or her in coah C
123612(a)(4) SeeSouth Dakota v Nevillé1983) 459 US 553, 564D566,
103 S Ct 916, 74 L Ed 2d 748efusal to take blood-alcohol test after
lawful request is not act coercdyy officer and is not protected by
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privilege against selfAcrimination). See alsQuintana v Municipal Court
(1987) 192 CA3d 361, 366, 237 CR 3gstatute prohibiting defendant
from refusing to submit to chemicalstedoes not violate privilege against
self-incrimination). However, an officerOs failure to give this advisement
goes to the weight, not the admissibility, of the evideBoeith Dakota v
Neville, supra459 US at 565D56€,cople v Municipal CourfGonzales)
(1982) 137 CA3d 114, 117P119, 186 CR.716

(b) [#81.3§ What Constitutes Refusal

The personOs refusal to submit to a test unless it is administered by
his or her own physician constitutes a refusal under the statayed v
Department of Motor Vehicle§1991) 235 CA3d 1514, 1518b1519, 1
CR2d 52§, as does a refusal to submit to a test unless the personOs
attorney is presentE(t v Department of Motor Vehiclés968) 265 CA2d
936, 938, 71 CR 7360r until the persn has had an opportunity to
communicate with his or her attornelPayne v Department of Motor
Vehicles, supra235 CA3d at 1518). Se&'ebb v Miller(1986) 187 CA3d
619, 625, 232 CR 5({defendantOs demand lomk at officerOs card
containing information on accuracy of various tests before submitting to
test was a refusal). Because the teast be administered without delay,
when a person refuses to submit tosh #ad then changes his or her mind,
the person is deemed to have refused to comply with the testing
requirement. Se€ovington v Department of Motor Vehiclg980) 102
CA3d 54, 57P59, 162 CR 15defendantOs refusal to submit to test,
followed by consent to breath test ®@ihutes later, was a refusal).

(c) [#81.37 Lack of Capacity To Refuse Test

A person who is unconscious otherwise in a condition rendering
the person incapable of refusing to takehemical test is deemed not to
have withdrawn consent, and a test may be administered whether or not
the person is told that failure to submator complete the test will result in
the suspension or revocation of his or her liceNst C ©23612(a)(5)A
person who is dead is deemed noh&ave withdrawn corent, and a test
may be administered tte officerOs directioneh C ©23612(a)(5)

(3) Choice of Test
(@) [#81.38 Driving Under Influence of Alcohol

The officer must advise a persaarested for driving under the
influence of alcohol that he or sheshe choice of a bbd or breath test. If
the person is incapable of completittte chosen test, he or she must
submit to the remaining testeh C ©23612(a)(2)(A)If neither a blood or
breath test is available, the arrested person is deemed to have consented to
and must submit to a urine testeh C ©23612(a)(1)(A)(2)(A), (d)(2)
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SeePeople v Superior CoulMaria) (1992) 11 CA4th 134, 140144, 13
CR2d 741(when test person chose was nadikable, person is not entitled

to dismissal of DUI charge as a sanction, except on showing of bad faith
by police). A breath sampleaken with a malfunctioning device is not
considered a completed test, and the person must either take another
breath test on a properynctioning device, or mugake another type of
test.Gobin v Alexig1984) 153 CA3d 641, 648D650, 200 CR.3&hen

the defendant requests a breath test fails to follow the officerOs
instructions for completing the test #uat the testing device is unable to
record a reliable blood-alcohol content reading, the defendant may be
compelled to take a blood teSteople v Sugarma(2002) 96 CA4th 210,
214D216, 116 CR2d 689

(b) [281.39 Driving Under Influence of Drugs

The officer must advise a persaarested for driving under the
influence of drugs, or the combinedluence of drugs and alcohol, that he
or she has a choice of a blood, breath, or urine tesh C
1823612(a)(2)(B)A person who chooses a bretght may also be required
to submit to a blood or urine testtife officer has a clear indication that
the additional test will reveal evidence of the person being under the
influence.Veh C ©23612(a)(2)(Clofficer must state facts underlying this
conclusion in his or her report).

(c) [#81.4Q Person Required To Be Transported to
Medical Facility

If the arrested person is requiréal be transported to a medical
facility for treatment before a chemical test is administered, and it is not
feasible at that facility to administarparticular test, the person has a right
to choose among the tests that are albkdlat the facility and must be so
advisedVeh C ©23612(a)(3)

(d) [281.4] Failure To Give Required Advisements
Regarding Choice of Tests

The failure to advise a defendanttbé right to a chaie of tests does
not require the exclusion of thestdts of a properly conducted test.
People v Bloonf1983) 142 CA3d 310, 3179318, 190 CR.8%awever, if
the defendant chose to take a urine test and provided a urine sample, he or
she may not be forced to submit tbblaod test in addition; the results of
the blood test in such a case are inadmissible at B#alple v Fiscalini
(1991) 228 CA3d 1639, 1644D1646, 279 CR. &2eNelson v City of
Irvine (9th Cir 1998) 143 F3d 1194203D1205 (when suspected drunk
driver requests breath orine test and such test is available, but is instead
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coerced into taking blood test, his or Heurth Amendmentights are
violated, and he or she has a cause of action U&IEISC 1988

(e) [#81.43 No Right to Attorney Before or During
Test

The arrested person must be advided he or she does not have the
right to have an attorney present before stating whether he or she will
submit to chemical testing, before d#ng which test tdake, or during
the administration of the testeh C ©23612(a)(4)See Schmerber v
California (1966) 384 US 757, 765D766, 86 S Ct 1826, 16 L Ed 2d 908
(because blood-alcohol test is not testimonial in natMlieanda rule
concerning right to ansult with attorney Were questioning is
inapplicable).

() [#81.43 Retention of Test Samples

A person who selects adath test must be infimed, before or after
the test, that the equipment used doet retain a sample, and that no
breath sample will be availablfor analysis after the tesweh C
823614(a)In re Cheryl S(1987) 189 CA3d 1240, 1242D1243, 235 CR 42
(fundamental fairness does not requadvisement before, rather than
after, person submits to breath te$t)e person must then be advised that
he or she may provide a blood or urine sample to be retained, at no cost,
for subsequent testingveh C ©23614(h) The person must also be
informed that the blood or urine samphay be tested by either party in a
criminal prosecution, and that the faduto perform a test places no duty
on the opposing party to perform it and does not affect the admissibility of
other evidence regarding the aresspersonOs blood-alcohol cont®fet
C ©23614(c) The failure to give any of these advisements does not affect
the admissibility of evidence ofhe arrested persOs blood-alcohol
contentVeh C ©23614(d)

(4) [¢81.44 Exemptions From Blood Test

Hemophiliacs and persons withdre conditions who are using an
anticoagulant under a physicianOs direction are exempt from the
requirement of submitting to a blood tegeh C ©23612(b), (c)

(5) [81.43 Arrested IndividualOs Right To Request Test

An arrested person has a right tquest a blood or breath test to
determine the alcohol content ofshor her blood. If so requested, the
arresting officer must have the test performéeh C ©23612(d)(1)Seeln
re Newbern(1961) 55 C2d 508, 513, 11 CR 5fight to test in order to
obtain negative results that may exate arrestee when arresting officer
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does not initiate test). On the defendantOs right to request an additional
test, se@81.49

(6) Administration of Test
(a) [¢81.49 Breath Test

A breath sample may be collectedly after the arrested person has
been under continuous observation #irleast 15 minutes before its
collection, and dung that time, the person musit have ingested food or
drink, smoked, regurgitated, or vomiteldl Cal Code Reg ©1219.3he
arresting officer need not have diteand unbroken eye contact with the
defendant for this period, as long as tifigcer is able to use all of his or
her senses to ensure comptianwith the continuous observation
requirementManriquez v Gourley(2003) 105 CA4th 1227, 1234D1238,
130 CR2d 209requirement satisfied wheofficer observed defendant
who was seated in backseat of phtar through reaview mirror and
engaged in conversation with defendanhasvas driving to jail). See also
Taxara v Gutierrez(2003) 114 CA4th 945, 9500951, 8 CR3d 172
(observation can be conducted by more than one officer as long as the
observation is continuous). Two sanglmust be collected that do not
differ from each other by more than 0.02 percdnt. Cal Code Reg
al1221.4(a)(1)If the first two samples amot within 0.02 percent of each
other, the person must continue ¢give samples until the difference
between any two of them is within this rangeople v Frencl{1978) 77
CA3d 511, 521P522, 143 CR 78The personOs refusal to give a
subsequent sample when requiredc@sidered a refusal or failure to
complete the breath testasiwar v Sillag1981) 118 CA3d 295, 298D299,
173 CR 358

The breath test may be conductad use of a breathalyzer, which
may preserve a test samdor retesting (se€eople v Hitch(1974) 12
C3d 641, 644D645, 117 CR #r an intoximeter (semtoximeters, Inc. v
Younger(1975) 53 CA3d 262, 267D270, 125 CR )3&hich takes an
instantaneous reading bdibes not preserve any samples. The test must be
conducted by a properly trained pams using a machine that has been
tested for accuracy every ten daysafter 150 tests, whichever comes
first. 17 Cal Code Reg ©1221.4(a)(2), (B3cords must be kept of testing
of each machine).

(b) [281.47 Blood Test

The blood test must be administesgdhe direction of a peace officer
(Veh C ©23612(a)(1)(G) but only licensed physicians and surgeons,
registered nurses, licensed vocationaises, licensed clinical laboratory
scientists or bioanalysts, certifiephlebotomy technicians, unlicensed
laboratory personnel regulated Buys & P C oo1242, 1242.5, and 1246
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and certified paramedics acting e officerOs request may withdraw
blood (veh C ©23158(afthis limitation does not@ply to taking of breath
specimens)). Blood should be takensasn as possible after the alleged
offense, and enough should be takerpermit duplicate determinations.
17 Cal Code Reg ©1219.1(a), .(B)ny blood remaining after testing must
be retained for one year after the dateollection and be made available
to the defendant at his or hexguest for additional testing7 Cal Code
Reg ©1219.1(qg)

Withdrawing the defendantOs bloodaiih rather than at a hospital is
not a violation of the~ourth Amendmentabsent evidence that the jail
location was unsafe or unsanitary, oattipersonnel present would fail to
properly respond in the evieof a medical problenPeople v Ford1992)

4 CA4th 32, 3738, 5 CR2d 189

(c) [#81.48 Urine Test

A person given a urine test must be afforded privacy that will ensure
the accuracy of the specimen whitgintaining the personOs dignitgh
C ©23158(i) However, to obtain an approved urine sample, the person
must initially void his or her btider in the administering officerOs
presence.l7 Cal Code Reg ©1219.2(aJhis first sample is not the
approved sample and need not be retaihédCal Code Reg ©1219.2(a)
At least 20 minutes after the first sample is given, the person must give a
second sample, which is the approved samplé. Cal Code Reg
©1219.2(a) Failure to give a second sample is considered a failure to
complete the tesMiles v Alexig1981) 118 CA3d 555, 560, 173 CR 473
The sample must be kept in a con&iwith a preservative, and whatever
remains after the test must be retained for one year after the date of
collection and made available to thefendant at his or her request for
additional testingl7 Cal Code Reg ©1219.2(b),.(c)

(d) [281.49 DefendantOs Right to Test Results and To
Obtain Own Test

On request, full information conaeeng the test must be made
available to the person or the personOs attoxfedy.C ©23158(c) The
person may, at his or her own exper#ain an additional test conducted
by someone of the personOs choosingehery the failure or inability to
obtain an additional test does not pueld the admissibility in evidence of
the test taken at the officerOs directiteh C ©23158(h)

As discussed ine81.46 breath samples are not required to be
retained. Se€alifornia v Trombettg1984) 467 US 479, 488D490, 104 S
Ct 2528, 81 L Ed 2d 41(o duty to preserve testsults that are unlikely
to have exculpatory value because of established accuracy of breath test).
Blood and urine samples must be retained at no cost to the deferelant.
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C ©23614(a), (b)Any retained samples must be made available to the
defendant on request. SBeady v Maryland(1963) 373 US 83, 86088, 83
S Ct1194, 10 L Ed 2d 215

Police failure to preserve a blood or urine sample, constituting
OborderlineO evidence that is onlgsilaly exculpatory does not violate
due process, unless it was done in bad faith. /Se®mna v Youngblood
(1988) 488 US 51, 55D59, 109 S Ct 333, 102 L Ed 2dR#1bad faith to
exist, the exculpatory value of theid@nce must be apparent to the police
before it is destroyedhe evidence must be expected to play a significant
role in the defense, and the defendanst be unable to obtain comparable
evidence by other reasonably available me&daifornia v Trombetta,
supra, 467 US at 488D489 (absent thshowing, test results are
admissible).

(7) [#81.5Q Preliminary Alcohol Screening (PAS) Test

As a further investigative toothe officer may use a preliminary
alcohol screening (PAS) test, which indicates the presence or
concentration of alcohol based on @&dih sample, in order to establish
reasonable cause thaetperson is violatingyeh C ©23140, 023152, or
1823153 Veh C ©23612(h)The officer must advisthe person that he or
she is being requested to take the tiestssist the officer in determining if
the person is under the infliee of alcohol and/or drugsveh C
123612(i) The officer must also advise the person that the obligation to
submit to a blood, breath, or urine téstot satisfied by submitting to a
PAS test, and that the person hagyatrio refuse to take a PAS tegkh
C ©23612(i)

In addition to establishing reasonaldause to arrest, the results of a
PAS test may be admitted as substantive evidence of intoxication either on
a showing of compliance with therémsic alcohol training and testing
regulations contained ih7 Cal Code Reg ©rnl1221 et seq alternatively,
on proof of three foundational preresites: (1) the device was working
properly, (2) the test was properlynaidistered, and (3) the operator was
competent and qualifie@.eople v Williamg¢2002) 28 C4th 408, 414D418,
121 CR2d 854court upheld admission of aksensor test results that met
the alternative foundational requirent although there was evidence of
noncompliance with certain Title 17 regulations; noncompliance affects
the weight of the evidence, not its admissibilityople v Adam§1976)

59 CA3d 559, 561, 131 CR 190

The admissibility of PAS evidence ssibject to the courtOs discretion

underEvid C ©a352People v Bury, suprall CA4th at 1207.
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(8) [#81.5] Horizontal Gaze Nystagmus (HGN) Test

One of the field sobriety tests thidie officer may administer is the
horizontal gaze nystagmus (HGN)ste The test involves having the
suspect follow a moving object withis or her eyes, them measuring the
angle at which an involuntary jerlgrof the eyes begin. Depending on the
observations of the officer at the amg@lf onset, the prosecution may argue
that the failure of the defendant follow the object or a jerking of the
eyes indicates the presence otachlol and/or drugs. The officerOs
observations may be admitted as evidence of the presence of alcohol, as
will the officerOs opinion, based on the HGN test in combination with
other tests, that the defendantswander the influence. The officerOs
testimony, however, should not drancorrelation between the HGN test
and any specific blood-alcohol levéteople v Joehnkl995) 35 CA4th
1488, 14931508, 42 CR2d(HGN evidence, when viewed with other
relevant indications, meetselly-Frye standard for general acceptance in
the scientific community for purposesd deciding whether a person is
under the influence).

(9) [¢#81.53 Testing of Driver Under 21 Years of Age

A person under 21 years of age whivels a motor vehicle is deemed
to have consented to a preliminargadiol screening (PAS) test or other
chemical test for determining the peese of alcohol in the person if
lawfully detained for an alleged violation deh C ©23136(a)driving
with blood-alcohol level 00.01 percent or more) (se&1.1). Veh C
823136(c)(1) SeeTaylor v Department of Motor Vehiclgd995) 36
CA4th 812, 814P816, 42 CR2d 7%@etention must be lawful under
general criminal laws; lesser standard is not applicable merely because
person is a minor). The testing mustil&dental to a lawful detention and
administered at the direction of agge officer having reasonable cause to
believe the person was driving v&hicle while having a 0.01 percent
blood-alcohol concentrationWeh C ©23136(c)(2) The person must be
told that his or her failure to submit to or complete a PAS test or other
chemical test as requested will resalthe suspension or revocation of his
or her license for onto three yearsveh C on13353.1, 23136(c)(3yhe
person is subject to automatic license suspension or revocation if a PAS
test measures his or her blood-alddeweel to be above 0.01 percent. See
Veh C ©13353.2(a)(2)

If the PAS test measures the ma®s blood-alcohol level to be 0.05
percent or greater (a violation ¥eh C 12314} the officer may require
the person to submit to a breathpdud, or urine testas provided in
oo81.3481.49 See als@81.50 (use of PAS test to establish reasonable
cause person is violatingeh C ©23140 Similarly, if the PAS test
measures the personOs blood-alcohol tevee 0.08 percent or greater (a
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violation of Veh C ©23152(b) or ©23153(b)Xhe person may be required
to submit to further chemical tesginThe person may also be required to
submit to a blood, breath, or urine testthe first instance if lawfully
arrested for a violation ofeh C ©23140, ©23152, or ©231980te that
these sections require thie person be Olawfully arrestedO before his or
her consent to chemical testing may be implied, wdk C ©23136@nly
requires that the person be OlawfudetainedO in order for his or her
consent to a PAS test to be implied.

(10) [¢81.53 Partition Ratios

Urine test.Because/eh C ©23152(bjnakes it a crime to drive with a
certain blood-alcohol leveor breath-alcohol levebut not with a certain
urine-alcohol level, when the defendant elects to take a urine test, the
results of that test must be converted uide€al Code Reg ©1220.4(®)

a corresponding blood-alcohol readingeople v Acevedd2001) 93
CA4th 757, 765D766, 113 CR2d 43he partition ratio between a urine
test and a blood test for alcohol lewsy vary from time to time and from
individual to individual,and it is appropriate to allow a jury to consider
this fact,i.e., the defendant is entitled to cross-examine the prosecutionOs
expert witness on the issue of varidyp and to present his or her own
expert testimony on the issue. 93 CA4th 762D766.

Breath testA defendant may not, howevemesent evidence that his
or her particular partition ratio is diffent from the state standard (or that
partition ratios may vary from person to person) when the defendant has
elected to take a breathstébecause the statute defines the crime in terms
of specific grams of alcohol per liter of brea#eople v Bransford1994)

8 C4th 885, 889D893, 35 CR2d fP&ople v Acevedo, supra3 CA4th

at 765b766People v Ireland1995) 33 CA4th 680, 692D696, 39 CR2d
870 (preventing defendant from iolucing evidence of variability
between breath- and blood-alcohastseedoes not violate due process or
equal protection).

(11) [81.54 Admissibility of Test Results

Test incident to lawful arresfThe results of a blood-alcohol test,
taken withor withoutthe defendantOs consent, are admissible as evidence
at a subsequent trial if the test is taken incident to a lawful arrest, and the
officer had probable cause to bekethe defendant was driving under the
influence and that an analysis of the sample will yield evidence of that
crime. Schmerber v Californig1966) 384 US 757, 766D772, 86 S Ct
1826, 16 L Ed 2d 90§Fourth Amendmentdoes not bar warrantless
compulsory seizure of blood for purgssof blood-alcohol test in such
case);People v Trotmar(1989) 214 CA3d 430, 435D438, 262 CR 640
(passage oProposition 8(Cal Const art |, a28()l)abrogated holding of
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People v Superior CoufHawkins) (1972) 6 C3d 757, 762, 100 CR 281
which required formal arrest oexigent circumstances; now federal
standard undeschmerbeapplies).

Requiring a motorist to submit & compulsory blood test without a
warrant does not violate the motofst Fourth Amendment rights if three
conditions are met:

¥ The circumstances require prompt testi@ghmerber v California
suprg 384 US at 770D77People v Sugarma(002) 96 CA4th
210, 214, 116 CR2d 68Yneed for prompt testing because
percentage of alcohol in persomf@®d begins to diminish shortly
after person stops consuming alcohol).

¥ The arresting officer has reasonabtdise to believe the motorist is
intoxicated. Mercer v Department of Motor Vehiclgd4991) 53
C3d 753, 760, 280 CR 74PBeople v Sugarmarsupra 96 CA4th
at 214 (this condition wasatisfied when officer smelled alcohol
when he stopped defendantOs vehahd defendant failed several
field sobriety tests).

¥ The test is conducted in a medigapproved manner incident to a
lawful arrest.Mercer vDepartment of Motor Vehiclesupra 53
C3d at 760;People v Sugarmarsuprg 96 CA4th at 214 (this
condition was satisfied when nurgehospital took blood sample).

Test incident to unlawful arresthe results of a blood-alcohol test
taken incident to annlawful arrest are admissible unless this evidence is
subject to exclusion under thed&gal exclusionary rules. Sé&ople v
Donaldson (1995) 36 CA4th 532, 537D539, 42 CR2d .3%&e also
©81.15

Constitutionally impermissible seizuréhe results of an otherwise
permissible test are inadmissible tifie test, as anducted, exceeded
constitutional bounds so as tonder the seizure constitutionally
impermissible. Se&chmerber v Californiasuprg 384 US at 771D772
(test must be performed in reasbleamanner). Police may use force to
obtain a blood sample from a defendant who refuses to submit to chemical
testing, but excessive force is unconstitutioméércer v Department of
Motor Vehicles suprg 53 C3d at 760. The defendantOs blood may be
drawn by someone other than a doctbut the person drawing the
defendantOs blood may not expose thendafe to an urrasonable risk of
infection or pain.People v Sugarmarsuprg 96 CA4th at 216 (test
administered by nurse was not unreasonable)PSeple v Ford1992) 4
CA4th 32, 37D39, 5 CR2d 1gfact that technologist who administered
blood test was not statutorily autheed to perform test without medical
authorization did not make tesbnstitutionally impermissible).

Test not in compliance with regulatioriBhe regulations set forth in
Cal Code Regs, title 17or forensic alcohol analysis, are an expressed
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standard for the competency dhe results of blood-alcohol tests
administered in compliance with ghstandards. Test results may be
excluded in a case in which there warenerous and serious violations of
the standards for conducting the particular t8seln re Garinger(1987)
188 CA3d 1149, 1154P1155, 233 CR 8fthen defendant shows
deliberate and systematic policy oblating regulations, court may order
suppression or, as last resort, disnljs€avidence obtained in violation of
the regulations is not inadmissible @&, unless there is a constitutional
dimension to the violationPeople v Frenci{1978) 77 CA3d 511, 522,
143 CR 782 Noncompliance goes only to the weight, not the
admissibility, of the evidence. 77 CA3d at 5Z2ople v AdamgL976) 59
CA3d 559, 567, 131 CR 190

Failure to give statutory advisemenisest results are not excludable
solely on the ground that the officéailed to give the defendant the
advisements required undgeh C or23612 and 2361¢bncerning the
defendantOs choice among brehthpd, and urine tests (see81.3®
81.43. These advisements are gtaty rights only and are not
constitutionally required; exclusion @&vidence obtaineth violation of
those rights is prohibited biroposition 8In re Garinger, supra, 188
CA3d at 1154D1156.

3. Presumptions
a. Of Intoxication

(1) [#81.53 Prosecution Under Veh C ©23152(a) or
©823153(a)

In a prosecution undé&feh C ©23152(a) or ©23153(dlhe amount of
alcohol in the defendantOs blood givise to the following rebuttable
presumptions concerning whetheretidefendant was intoxicated at the
time of the alleged offense:

¥ If the blood-alcohol levMewas less than 0.05 pert, it is presumed
that the defendant was not under the influence of alcotedl.C
123610(a)(1) SeePeople v Gallarda1994) 22 CA4th 489, 496,
27 CR2d 502 presumption was sufficiently rebutted by evidence
of defendantOs conduct, evéough test showed blood-alcohol
level of 0.03 percent).

¥ If the blood-alcohol level wa®.05 or more, but less than 0.08
percent, there is no presumption either way, but this fact may be
considered with other competent evidence in determining whether
the defendant was under the influendeh C ©123610(a)(2)

¥ A blood-alcohol level of 0.08 percemmr more gives rise to a
rebuttable presumption of intoxicatiovieh C ©23610(a)(3)
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The percent, by weight, of alcohol the defendantOsobtl must be based
on grams of alcohol per 100 milliliters of blood or grams of alcohol per
210 liters of breativeh C ©23610(h)

These rebuttable presumptions wat limit the irtroduction of any
other competent evidence bearing on the question of whether the
defendant consumed any alcoholic rage or was under the influence at
the time of the alleged offenséeh C ©23610(c)

(2) [#81.5 Prosecution Under Veh C ©23152(b) or
123153(b)

A driver with a blood-alcohol levedf 0.08 percent or more violates
Veh C ©23152(h)even if he or she retainsetlability to drive the vehicle
with the caution that is characteiis of a sober person of ordinary
prudence under the same or similar circumstanBesg v Municipal
Court (1983) 35 C3d 257, 265D266, 198 CR.1This section does not
create an improper conclusive presaimp of intoxication,is not void for
vagueness, and is a valid exeradegolice power. 35 C3d at 265D273. A
defendant may not present evidencatthe or she was not under the
influence, despite having a blood-alcohol level of 0.08 percent or more.
Wallace v Municipal Cour€1983) 140 CA3d 100, 108, 189 CR 886

There is a rebuttable presumptioattthe person had a blood-alcohol
level of 0.08 percent or more at ttime of driving if the person had such
a level at the time of chemical tewy performed withinthree hours after
driving. Veh C au23152(b), 23153(b)

(3) [¢#81.57 Prosecution Under Veh C ©23152(d) or
123153(d)

There is a rebuttable presumption that the driver of a commercial
motor vehicle had a blood-alcohol Iéw& 0.04 percent or more at the
time of driving if the person had such a level at the time of chemical
testing performed withirthree hours a&ér driving. Veh C ©n23152(d),
23153(d)

b. [#81.5§ That Chemical TestWas Properly Performed

There is a rebuttable presumption that the chemical testing
procedures were properly performed. &&d C o664(presumption that
official duty was properly performedYhe defendant has the burden of
showing that the procedure/as not properly performedPetricka v
Department of Motor Vehicle001) 89 CA4th 1341, 1348D1351, 107
CR2d 909
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4. Jury Instructions
a. [#81.59 CALCRIM and CALJIC

The following CALCRIM and CALJIC instructions specifically
relate to DUI trials:

Elements of offense
¥ Violation of Veh C 823140(a)CALCRIM 2113
¥ Violation of Veh C 823152(a)CALCRIM 211G CALJIC 16.830

¥ Violation of Veh C ©23152(avith prior conviction(s)CALCRIM
2110, 2125CALJIC 12.65

¥ Violation of Veh C 1823152(h) CALCRIM 2111, CALJIC
16.830.1

¥ Violation of Veh C ©23152(byvith prior conviction(s)CALCRIM
2111, 2125CALJIC 12.66

¥ Violation of Veh C 823152(c)CALCRIM 2112 CALJIC 16.830

¥ Violation of Veh C ©23153(c) with prior convictions(s).
CALCRIM 2112, 2125CALJIC 12.65

¥ Violation of Veh C 823153(a)CALCRIM 210G CALJIC 12.60

¥ Violation of Veh C ©23153(a)with prior convictions(s).
CALCRIM 2100, 2125CALJIC 12.67

¥ Violation of Veh C 823153(b)CALCRIM 2101, CALJIC 12.60.1

¥ Violation of Veh C ©23153(byvith prior conviction(s)CALCRIM
2101, 2125CALJIC 12.68

Inferences

¥ Driving under the influencelihference of intoxicationCALCRIM
2100, 2110CALJIC 12.61

¥ Driving with 0.08 percent or moreCALCRIM 2101, 2111
CALJIC 12.61.1

Chemical tests

¥ Refusal to take test as consciousness of QOALCRIM 2130
CALJIC 16.835

¥ Willful refusal to take or complete te€IALCRIM 2131 CALJIC
17.28.2

¥ Implied consentNchoice of testsCALCRIM 2131, CALJIC
17.29

Lawful arrest by peace officeCALJIC 9.24.1
Bifurcation of separate convictio@ALCRIM 2126
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Relation of manner of veh&lbperation to drunk drivingCALCRIM
211Q CALJIC 16.832

Definitions

¥ Addiction. CALCRIM 2112 CALJIC 16.831.1

¥ Alcoholic beverageCALCRIM 2100, 2110CALJIC 12.63
¥ Driver and driving CALCRIM 2241; CALJIC 1.28

¥ Drug.CALCRIM 2100, 2110, 213,2CALJIC 12.65, 12.67

¥ Under the influenceCALCRIM 2100, 2110 CALJIC 12.60,
12.65, 12.67, 16.831

b. [#81.6Q Unlawful Acts

When the prosecution has allegsgecific code violations in the
accusatory pleading to establish tidawful act required for a violation
of Veh C ©23153and relies on these allegations at trial, the court must
give the jury definitbnal instructions fothose violations. SeBeople v
Minor (1994) 28 CA4th 431, 438b439, 33 CR2d ;6@ALJIC 12.60,
12.60.1 When the unlawful act is epding, the court must define
Ospeeding.People v Ellis(1999) 69 CA4th 1334, 13381339, 82 CR2d
409 SeeVeh C n2235(statutory definition ospeeding). The court is not
required, however, to instruct the jurors, sua sponte, that they must reach a
unanimous verdict on the spfciact or neglect of duty?eople v Mitchell
(1986) 188 CA3d 216, 220b222, 232 CR.438

F. [#81.6] Presentence Investigation to Determine Suitability for
Education, Training, or Treatment

After conviction of a violation o¥/eh C ©23152 or ©23158he court
may order a presentence investigatiordetermine whether the defendant
would benefit from one or more ezhtion, training, or treatment programs
and, in addition to any other penaffj may order suitable education,
training, or treatmentVeh C ©23655(a) In determining whether to
require, as a condition of probation, tttae defendant participate in such a
program, the court may consider any relevant information about the
defendant that is made available bg fire-sentence investigation or other
screening procedur&eh C ©23655(h)In addition, the court must obtain
from the DMV a copy of the defendantOs driving record to determine
whether the defendant is eligible participate in an approved program.
Veh C ©23655(h)Seea81.23

Before the conclusion of the trial, the court may not suspend or stay
proceedings to allow the defendant to participate in such programs, nor
may the court dismiss the proceedings because of the defendantOs
participation in such programgeh C ©23640(a)
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G. Sentencing Under Veh C 823152 or 123153
1. General ConsiderationsNAIl Cases
a. [#81.63 Pronouncing Sentence

When a defendant is convicted of violatidgh C ©23152 or
123153 the court may not stay or suspend the pronouncement of sentence
but instead must pronounce sentenceanjunction with the conviction in
a reasonable time, including time for receipt of any presentence
investigation report ordered undeeh C ©23655(seex81.61). Veh C
123600(a) Once sentence is pronounceck ttourt has the discretion to
suspend execution of the sentearel place the defendant on probation.
SeeVeh C 0n23538, 23542, 23548, 23552

When pronouncing sentence for a first DUI offense, the court is not
required to advise the defendanttbé increased penalties for a second
offense. Seédartman v Municipal Cour{1973) 35 CA3d 891, 893, 111
CR 126 For a subsequent DUI offense, the court may consider the
defendantOs prior DUbmviction(s) in sentenog the defendant to the
upper term of imprisonment. Séeople v Bowei(1992) 11 CA4th 102,
1050106, 14 CR2d 40he court may impose a bargained-for sentence
following a felony DUI conviction withouviolating the VictimOs Bill of
Rights, as long as the counotes that the sentence is the one it would have
imposed without a negotiated sentenéeople v Arauz1992) 5 CA4th
663, 669D671, 7 CR2d 145eea81.25

When sentencing a defendant to one year in the county jail or to more
than one year in state prison, tbeurt may postpone the revocation or
suspension of the defendantOs imfyivprivilege until the term of
imprisonment is servedfeh C 123665

b. Probation
(1) [#81.63 Mandatory Terms

The terms and conditions must include:

¥ A term of probation not less than three years nor more than five
years or a period equal to the maximum permissible sentérbe (
C ©23600(b)(1y

¥ A requirement that the person not drive a vehicle with any
measurable amount of alcohol in his or her bloateh( C
123600(b)(2);

¥ A requirement that the person natfuse a chemical test for the
purpose of determining blood-altol content on arrest for a
violation of Veh C 823152 or ©2315%/eh C ©23600(b)(3) and

¥ A requirement that the person not commit a criminal offeisd (
C ©23600(b)(4)
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Additional terms of probation apply depending on the nature of the
offense. These additional terms are discusseddn.6&E81.74

(2) [#81.64 Violation of Terms

If the court finds that the defendamés violated a required term or
condition of probation, the court mustvoke probationrad proceed under
Pen C ©1203.2(c)f a defendant violategeh C 123600(b)(2) or (3and
has a blood-alcohol concentrationasfer 0.04 percent as determined by a
chemical test, the court must revogeobation regardless of any other
proceeding, and may only grant a newrteof probation of not more than
five years on the addecbndition that the defendaie confined in the
county jail for not less than 48 haufor each violation of probation,
except in an unusual case in which thierests of justice would best be
served if this additionatondition were not imposeteh C ©23600(d)

(3) [¢81.63 Order To Pay Fine, Restitution, or
Assessment

An order to pay any fine, restttan, or assessment imposed as a
condition of probation oas part of a judgment of conditional sentence
may be enforced in the same manner provided for the enforcement of
money judgments/eh C ©23601(a)However, if an order to pay a fine as
a condition of probation is stayedwait of execution may not be issued,
and any failure to pay the fine istnaillful, until the stay is removedveh
C ©23601(c) A willful failure to pay anyfine, restitution, or assessment
during probation constitutes a vittan of the terms and conditions of
probation.Veh C ©23601(h)

(4) [#81.6 Denial of Probation Based on Prior
Conviction

The court has the discretion to deny probation to a defendant
convicted undeiveh C 823152 or ©231580lely because the defendant
has a prior convictiorRPeople v Bowe(i1992) 11 CA4th 102, 1050106, 14
CR2d 40

(5) [#81.67 Alternative Live-in Rehabilitation Program

In place of any drug or alcoheducation program required under
Veh C 123538, 123542, 123548, 123552, 123556, 8123562, or oP3E68
oo81.6881.749, the court may require that the defendant complete a live-
in substance abuse rehabilitation program, as definBdnnC ©800%or a
minimum of two years if the defendacbnsents and is accepted into the
program.Veh C 123598
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2. [¢81.6§ First Violation of Veh C 123152

¥ Imprisonment and fine&Conviction of a firswiolation is punishable
by imprisonment in the county jdibr not less than 96 hours (at
least 48 hours of which must m®ntinuous) nor more than 6
months, and by a fine of $390 to $108&h C ©23536(a)The
court must order that any imprisonment be served on days other
than those of the defendantOs regular employment. If the court
determines that 48 hours aontinuous imprisonment would
interfere with the defendantOs wedhedule, the court must allow
the defendant to serve the inganment when normally scheduled
for time off from work. This determination may be based on a
representation from the defendarafsrney or on the defendantOs
affidavit or testimonyVeh C ©23536(h)

¥ Probation.When granting probation to a defendant punished under
Veh C ©23536the terms and conditions must include, in addition
to the requirements dfeh C ©2360Qseex81.63, a fine of $390
to $1000. The courhayalso impose a county jail term for at least
48 hours, but not more than 6 montkieh C ©23538(a)(1)The
DMV must suspend the defendant@eerOs license for six months
underVeh C ©113352(a)(1). Veh C ©23538(a)(®)the defendant is
ordered to participate ina nine-month DUl program, the
defendantOs driving privilege must suspended for ten months
underVeh C ©13352.1Veh C ©23538(a)(2)If the county has an
approved DUI program, the court must also impose as a condition
of probation that the defendantrpeipate in the program for at
least three months (or nine month&lood-alcohol content of .20
percent or higher or refusdab take chemical test)Veh C
123538(b) The court must revoke the probation if the defendant
fails to enroll in, participate in, or complete the required program,
unless good cause is showfeh C ©23538(c)(1)

¥ License suspensioriThe DMV must suspend the defendantOs
driverOs license for six month&eh C aa13352(a)(1), 23536(dj
the defendant is ordered to participate in a nine-month DUI
program, the defendantOs driviniyifgge must be suspended for
ten months underVeh C ©13352.1 Veh C ©nl13352(a)(1),
23536(c) The DMV may not reinstate the license until the
defendant gives proof of finailat responsibility and proof of
successful completion of a DUrogram as described Meh C
123538(b) Veh C ©13352(a)(1)

¥ Disallowance of restricted licensé/hen the court, considering the
circumstances taken as a whole, determines that the defendant
would present a traffic or public s&feisk if authorized to operate
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a motor vehicle during the six-mth (or ten-month) suspension
period, the court may prohibit tHe#MV from issuing a restricted
driverOs license undé&feh C ©13352.4Veh C on13352.4(h),
23536(d), 23538(a)(3)To do so, the court must report the
conviction to the DMV using digsition code OMO in addition to
all other applicabl@isposition codes.

JUDICIAL TIP: The Vehicle Codaloes not define a traffic or
public safety risk. However, the court may want to consider the
circumstances of the offense, such as the defendantOs blood-
alcohol level, defendantOs refusa take a chemical test, the
presence of children in the vehicnd defendantOs flight from an
accident scene.

¥ Surrender of licenseseea81.96
¥ Vehicle impoundSeea81.97
¥ Ignition interlock deviceThe court may require that the defendant

install an ignition interlock devicen any vehicle he or she owns
or operates. Se€31.87.

¥ Restitution The court must (1) imposerastitution fine of no less

than $100 and not more than $1000 (and if probation granted, an
additional probation revocation stgution fine in the same
amount), and (2) order restitution @ay victim of the defendantOs
crime for any economic lossescurred, unless the court finds
compelling and extraordinary reasons for not doing Ben C
anl1202.4(b), (f), (g), 1202.44

¥ Participation in county alcoholand drug problem assessment

program The court must order thgefendant to attend a county
alcohol and drug problem assessment program if he or she has
previously been convicted of a violatidfeh C ©23152r 823153

that occurred more than 10 years ago, or has previously been
convicted of a violation oPen C ©647(f)(public intoxication).

Veh C 023646(b)(3)Seex81.86

¥ Penalty assessments and feés addition to imposing state

penalties on every fine undeen C nl464andGovt C a76000the

court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and if
applicable (see81.86, an assessment of $100 for county alcohol
and drug problem assessment progravieh C oo23645, 23649

The court must impose a fee $20 to be used to fund court
security.Pen C ©1465.8
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3. [#81.69 Violation of Veh C 823152 With One Separate
Conviction of Related Offense

¥ Imprisonment and fineConviction ofa violation ofVeh C 123152
when the offense occurred withimtgears of a separate violation
of Veh C 023152, ©23153, or ©231qduilty plea to reckless
driving in place of charge und®eh C 12315 that resulted in a
conviction, is punishable by imprisonment in the county jail for 90
days to 1 year, and by a fine of $390 to $100¢h C ©23540(a)

¥ Probation.When granting probation to a defendant punished under
Veh C ©23540the terms and conditions must include, in addition
to the requirements &feh C ©2360(see=81.63, (1) confinement
in the county jail for ten days tme year or 96 hosro 1 year, (2)
a fine of $390 to $1000, and (3) successful completion of an 18-
month or 30-month DUI progranveh C ©23542(a)(1), (b)The
DMV must suspend the defendantifiserOs license for two years
under Veh C ©13352(a)(3). Veh C ©23540(a)he court must
revoke the probation if the defenddails at any time to participate
successfully in the treatment prograveh C ©23544 The court
may revoke the probation if the defendant fails to comply with any
other term or conditionveh C ©23544In such event, the court
must do one of the following: (1) revoke suspension of sentence
and proceed as provided ien C ©1203.2(¢and order the DMV
to suspend the defendantOs driverOs license Wtatter C
113352(a)(3)from the date of the order revoking probation; or (2)
grant a new term of probation ¢me condition thathe defendant
be confined in the county jail fat least 30 days, and order the
DMV to suspend the defendantOs driverOs license \dede€
113352(a)(3)from the date of the new grant of probativieh C
023544

¥ License suspensioriThe DMV must suspend the defendantOs
driverOs license for two yeaveh C ©a13352(a)(3), 23540(ajhe
DMV may not reinstate the license until the defendant gives proof
of financial responsibility and pof of successful completion of a
DUl program as described inveh C 1023542 Veh C
anl13352(a)(3).

¥ Disallowance of restricted licensé@/hen the court, considering the
circumstances taken as a whole, determines that the defendant
would present a traffic or public s&feisk if authorized to operate
a motor vehicle during the twoegr suspension period, the court
may prohibit the DMV from issuing restricted driverOs license
underVeh C 113352.5Veh C 0n13352.5(g), 23540(b), 23542(d)
To do so, the court must repdhie conviction to the DMV using
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disposition code OMO in addition to all other applicable disposition
codes.

I JUDICIAL TIP: The Vehicle Codaloes not define a traffic or
public safety risk. However, the court may want to consider the
circumstances of the offense, such as the defendantOs blood-
alcohol level, defendantOs refusa take a chemical test, the
presence of children in the vehicnd defendantOs flight from an
accident scene.

¥ Surrender of license&Seex81.96
¥ Vehicle impoundSeea81.97

¥ Ignition interlock deviceThe court may require that the defendant
install an ignition interlock devicen any vehicle he or she owns
or operates. See31.87.

¥ Restitution The court must (1) imposerastitution fine of no less
than $100 and not more than $1000 (and if probation granted, an
additional probation revocation stgution fine in the same
amount), and (2) order restitution @aay victim of the defendantOs
crime for any economic lossescurred, unless the court finds
compelling and extraordinary reasons for not doing Ben C
anl1202.4(b), (f), (g), 1202.44

¥ Participation in county alcoholand drug problem assessment
program Seecx81.86

¥ Penalty assessments and feds addition to imposing state
penalties on every fine undeen C al464&ndGovt C a76000the
court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and an
assessment of $100 for countlcohol and drug problem
assessment programgeh C ©w23645, 23649The court must
impose a fee of $20 to be used to fund court secufign C
©1465.8

4. [¢81.7Q Violation of Veh C 823152 With Two Separate
Convictions of Related Offenses

¥ Imprisonment and fineConviction ofa violation ofVeh C 123152
when the offense occurred within ten years of two separate
violations of Veh C 023152, ©23153, or ©231Qguilty plea to
reckless driving in place of charge undérh C 23159 or any
combination of these offenses, which resulted in convictions, is
punishable by imprisonment in the county jail for 120 days to 1
year, and by a fine of $390 to $100&h C ©23546(a)
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¥ Probation.When granting probation to a defendant punished under

Veh C ©23546the terms and conditions must include, in addition
to the requirements ofeh C ©2360(seex81.63, confinement in

the county jail for 120 days to 1 year, a fine of $390 to $1000, and
revocation of the defenddds driverOs license undéh C
113352(a)(5) Veh C ©23548(a) SeePeople v Municipal Court
(Hinton) (1983) 149 CA3d 951, 953954, 197 CR @aditerm is
mandatory; placement in alcohol hebilitation facility is not
sufficient). As an additional condition of probation, the court may
require the defendant to satisfactorily participate for at least 18
months in a DUI program if the defendant has not previously
completed a program successfuNfeh C ©23548(c]person who
has previously completed 12emth or 18-month program is
ineligible for referral under this provision unless 30-month
program is not available in personOs county of residence or
employment). Alternatively, on a showing of good cause and
regardless of whether the defentidas previously completed a
program, the court may requiretiséactory participation for at
least 30 months subsequenthe underlying conviction, in which
case the term of imprisonmeims 30 days to 1 yeaiVeh C
1a23548(b) In either case, the additial condition cannot be used
to reduce any other probationqrerement or to avoid the
mandatory license revocatiovieh C ©23548(b), (c)

¥ Designation as habitual traffic offendefhe defendant must be

designated as a habitual traffifemder for three years subsequent
to conviction. Veh C ©23546(h) The court must require the
defendant to sign an affidénacknowledging this designatioveh

C ©13350(b)

¥ License revocation.The DMV must revoke the defendantOs

driverOs license for three yeaveh C ©r13352(a)(5), 23546(a)
The DMV may not reinstate thecénse until the defendant gives
proof of financial responsibiy and proof of successful
completion, subsequent to the @nt violation, of a DUI program.
Veh C ©13352(a)(5)

¥ Surrender of licenseéSeex81.96
¥ Vehicle impound and forfeitur&ees81.97
¥ Ignition interlock deviceThe court may require that the defendant

install an ignition interlock devicen any vehicle he or she owns
or operates. See31.87.

¥ Restitution The court must (1) imposerastitution fine of no less

than $100 and not more than $1000 (and if probation granted, an
additional probation revocation gtgution fine in the same
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amount), and (2) order restitution aoy victim of the defendantOs
crime for any economic lossesciunred, unless the court finds
compelling and extraordinary reasons for not doing Ben C
anl1202.4(b), (f), (g), 1202.44

¥ Participation in county alcoholand drug problem assessment

program Seex81.86

¥ Penalty assessments and feés addition to imposing state

penalties on every fine undeen C nl464&ndGovt C a76000the

court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and an
assessment of $100 for coyntlcohol and drug problem
assessment programgeh C ©w23645, 23649The court must
impose a fee of $20 to be used to fund court secufign C
0l1465.8

5. [#81.7] Violation of Veh C 823152 With Three or More

Separate Convictions of Related Offenses

¥ Imprisonment and fineConviction ofa violation ofVeh C 123152

when the offense occurred within ten years of three or more
separate violations dfeh C 023152, 823153, or ©231Qguilty

plea to reckless driving iplace of charge und®&eh C ©2315p, or

any combination of these offensesghich resulted in convictions,

is punishable by imprisonment the county jail for 180 days to 1
year, or in the state prison for honths or 2 or 3 years, and by a
fine of $390 to $1000veh C ©23550(a)Use of prior convictions

to elevate a fourth DUI offendeom a misdemeanor to a felony,
and to enhance the resulting sentence, does not violate the
proscription against multiple punishment ungen C ©654

Proving separate conviction®leading and proof of the three
separate DUI convictions at thereliminary hearing is a
constitutional and statutory comidn precedent to prosecution and
punishment of a fourth DUWViolation as a felony.People v
Casillas (2001) 92 CA4th 171, 174, 184, 111 CR2d .69he
complaint must be dismissed if the evidence fails to show three
separate violations that resultedconvictions; it is not sufficient

to show that one or mowd the separate violatiomsightresult in a
conviction, e.g.,on another pending DUI complaint. 92 CA4th at
178, 180. If the defendant receiveseth separate convictions after
the filing of the misdemeanor DUI complaint, the complaint may
be amended to charge a felony. 92 CA4th at 184D185:83e&9
(order in which offenses were committed and convictions obtained
is immaterial).
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¥

¥
¥
¥

Probation.When granting probation to a defendant punished under
Veh C ©23550the terms and conditions must include, in addition
to the requirements ofeh C ©2360(seex81.63, confinement in

the county jail for 180 days tone year, a fine of $390 to $1000,
and revocation of the defeni®s driverOs license undeh C
113352(a)(7) Veh C ©n23552(a)As an additional condition of
probation, the court may requireettdefendant to satisfactorily
participate for at least 18 mdrst in a DUl program if the
defendant has not previously completed a program successfully.
Veh C 823552(c{person who has preuisly completed 12-month

or 18-month program is ineligible for referral under this provision
unless 30-month program is notadtable in personOs county of
residence or employment).lt&rnatively, on a showing of good
cause and regardless of whetltee defendant has previously
completed a program, the court may require satisfactory
participation for at least 30 mdrg# subsequent to the underlying
conviction, in which case the term of imprisonment is 30 days to
one yearVeh C ©23552(h)In either case, the additional condition
cannot be used to reduce anyest probation requirement or to
avoid the mandatory license revocativieh C ©23552(b), (¢)

Designation as habitual traffic offendefhe defendant must be
designated as a habitual traffifemder for three years subsequent
to conviction. Veh C ©23550(h) The court must require the
defendant to sign an affidénacknowledging this designatioxeh

C ©13350(b)

License revocation.The DMV must revoke the defendantOs
driverOs licenstor four years.Veh C ©rl13352(a)(7), 23550(a)
The DMV may not reinstate the license until the defendant
presents satisfactory evidencedaddishing thatno grounds exist
that would authorize refusal tesue a license, and gives proof of
financial responsibiy and proof of saocessful completion,
subsequent to the currentolation, of a DUl programVeh C
113352(a)(7)

Surrender of licenseSee=81.96
Vehicle impound and forfeitur&eea81.97.

Ignition interlock deviceThe court may require that the defendant
install an ignition interlock devicen any vehicle he or she owns
or operates. See31.87

Restitution The court must (1) imposerestitution fine of $100 to
$1000 for misdemeanor conviction, or $200 to $10,000 for felony
conviction (and probation regation or parole revocation
restitution fine), and (2) order s#@tution to any victim of the
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defendantOs crime for any ecoimiosses incurd unless the
court finds compelling and extranary reasons for not doing so.
Pen C anl1202.4(b), (f), (g), 1202.44, 1202.45

¥ Participation in county alcoholand drug problem assessment
program Seex81.86

¥ Penalty assessments and feds addition to imposing state
penalties on every fine undeen C al1464ndGovt C a76000the
court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and an
assessment of $100 for countlcohol and drug problem
assessment programgeh C ©w23645, 23649The court must
impose a fee of $20 to be used to fund court secufign C
©1465.8

¥ ImpeachmentAn additional consequen is that the defendant
may be impeached with prior DUI convictions because felony DUI
with three prior convictions ia crime involving moral turpitude.
SeePeople v Forste(1994) 29 CA4th 1746, 1757, 35 CR2d 705

6. [¢81.73 First Violation of Veh C 823153

¥ Imprisonment and fineConviction of a first violation oiveh C
1823153is punishable by imprisonmein the county jail for 90
days to 1 year, or in the stategon for 16 months or 2 or 3 years,
and by a fine of $390 to $1000eh C ©23554

¥ Probation.When granting probation to a defendant punished under
Veh C ©23554the terms and conditions must include, in addition
to the requirements dfeh C ©2360(see=81.63, confinement in
the county jail for five days tone year, a fine of $390 to $1000,
and suspension of driving privileges undérh C ©13352(a)(2)
Veh C ©23556(a)lf the county has aapproved DUI program, the
court must also impose as a condition of probation that the
defendant participate in the program for at least three months (or
nine months if blood-alcohol content of .20 percent or hightet).
C ©23556(b) The court must revoke probation for the defendantOs
failure to enroll in, participate in, or complete the required
program.Veh C ©23556(c)(1)

¥ License suspensioriThe DMV must suspend the defendantOs
driverOs license for one yeXieh C ©r13352(a)(2)23554 The
DMV may not reinstate the license until the defendant gives proof
of financial responsibility and ofuccessful completion of a DUI
program.Veh C ©13352(a)(2)

¥ Surrender of licenseSeex81.96
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¥ Vehicle impoundSeea81.97.

¥ Ignition interlock deviceThe court may require that the defendant
install an ignition interlock devicen any vehicle he or she owns
or operates. See31.87.

¥ Restitution The court must (1) imposerestitution fine of $100 to
$1000 for misdemeanor conviction, or $200 to $10,000 for felony
conviction (and probation regation or parole revocation
restitution fine), and (2) order s#tution to any victim of the
defendantOs crime for any ecoiwmosses incur unless the
court finds compelling and extratnary reasons for not doing so.
Pen C ©a1202.4(b), (f), (g), 1202.44, 1202.45

¥ Participation in county alcoholand drug problem assessment
program The court must order th@efendant to attend a county
alcohol and drug problem assessment program if he or she has
previously been convicted of a violatidfeh C ©23152r 823153
that occurred more than 10 years ago, or has previously been
convicted of a violation oPen C ©647(f)(public intoxication).
Veh C 023646(b)(3)Seex81.86

¥ Penalty assessments and feés addition to imposing state
penalties on every fine undeen C a1464ndGovt C a76000the
court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and if
applicable (see81.86, an assessment of $100 for county alcohol
and drug problem assessment progravieh C ow23645, 23649
The court must impose a fee $20 to be used to fund court
security.Pen C ©1465.8

7. [#81.73 Violation of Veh C 823153 With One Separate
Conviction of Related Offense

¥ Imprisonment and fin&Conviction ofa violation ofVeh C 123153
when the offense occurred withimtgears of a separate violation
of Veh C 1023152, 823153, or ©231qguilty plea to reckless
driving in place of charge undgleh C 123152 which resulted in
a conviction, is punishable by imprisonment in the county jail for
120 days to 1 year, or in the stagirison for 16 months or 2 or 3
years, and by a fine of $390 to $500@h C ©23560

¥ Probation.When granting probation to a defendant punished under
Veh C ©23560the terms and conditions must include, in addition
to the requirements ofeh C ©23600(see©81.63, one of the
following: (1) confinement in the cmty jail for at least 120 days,
a fine of $390 to $5000, and revocation of the defendantOs driverOs
license undeVeh C ©l13352(a)(4)Veh C ©23562(3) or (2)
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confinement in the county jail f@0 days to 1 year, a fine of $390
to $1000, revocation of the defemd@s driverOs license undein

C ©l13352(a)(4)and enrollment and satisfactory participation for at
least 18 or 30 months in a DUIggram if available in the county
of the defendantOs residence or employméeh C ©23562(b)
(entire program must be compldtafter current violation, and no
credit may be given for program activities completed before that
violation)). If the defendant failto participate in a required DUI
program, the court must either) (fevoke or terminate probation
and order the DMV to revoke the fdadantOs driverOs license for
three years undeveh C ©13352(a)(4jrom the date of the order
revoking or terminating probation, or (2) grant a new term of
probation requiring that the defemdaserve 90 days in county jail
and order the DMV to suspend ttiefendantOs driverOs license for
three years undéveh C ©13352(a)(4jrom the date of the new
grant of probationveh C 123564

License revocation.The DMV must revoke the defendantOs
driverOs license for three yearsh C an13352(a)(4), 2356The
DMV may not reinstate the license until the defendant presents
satisfactory evidence establishingtimo ground exists that would
authorize a refusal to issue a license, and gives proof of financial
responsibility and proof of successful completion, subsequent to
the current violation, of a DUI prograiieh C ©13352(a)(4)

Surrender of licenseSeea81.96
Vehicle impound and forfeitur&eea81.97.

Ignition interlock deviceThe court may require that the defendant
install an ignition interlock devicen any vehicle he or she owns
or operates. Se€31.87.

Restitution The court must (1) imposerestitution fine of $100 to
$1000 for misdemeanor conviction, or $200 to $10,000 for felony
conviction (and probation regation or parole revocation
restitution fine), and (2) order sttution to any victim of the
defendantOs crime for any ecoimosses incur unless the
court finds compelling and extranary reasons for not doing so.
Pen C ©a1202.4(b), (f), (g), 1202.44, 1202.45

Participation in county alcoholand drug problem assessment
program Seec81.86

Penalty assessments and feds addition to imposing state
penalties on every fine undeen C al464ndGovt C a76000the

court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and an
assessment of $100 for countlcohol and drug problem
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assessment programgeh C ©n23645, 23649The court must
impose a fee of $20 to be used to fund court secufign C
©1465.8

. [@81.74 Violation of Veh C 123153 With Two Separate

Convictions of Related Offenses

Imprisonment and fineConviction ofa violation ofVeh C 123153
when the offense occurred within ten years of two separate
violations of Veh C 023152, ©23153, or ©231Qguilty plea to
reckless driving in place of charge undéh C ©2315p or any
combination of these offenses, which resulted in convictions, is
punishable by imprisonment in stgigson for two, tihee, or four
years, and by a fine of $1015 to $500@h C ©23566(a)

Probation When granting probation to a defendant punished under
Veh C ©23566the terms and conditions must include, in addition
to the requirements dfeh C ©2360(see=81.63, confinement in

the county jail for at leasbne year, a fine of $390 to $5000,
restitution or reparation undéten C ©1203,1and revocation of
the defendantOs driverOs license WweteiC ©13352(a)(6)Veh C
123568(a) The court must also require the defendant to complete
an 18-month DUI program or, #vailable in the county of the
defendantOs residence or ewpient, a 30-month program. In
either case, the minimum terms of imprisonment is 30 désts.C
123568(b) The entire program must be completed subsequent to
the current violationand no credit may be given for program
activities completed before this violation. This additional condition
is not a basis for reducing anyhet probation requirement or for
avoiding mandatory license revocatidMeh C ©23568(h)

¥ Designation as habitual traffic offendefhe defendant must be

designated as a habitual traffitfemder for three years subsequent
to conviction. Veh C ©23566(d) The court must require the
defendant to sign an affidénacknowledging this designatioxeh

C ©13350(b)

¥ Participation in education program.The defendant must be

ordered to participate in ancahol or drug education program
during state prison confinemenf one is available.vVeh C
123566(e)

¥ Enhancement for offense resulting in great bodily injlirthe act

or neglect constituting the violation ¥h C ©23153roximately
causes great bodily injury to any person other than the defendant,
and the offense occurred within tgears of four or more separate
convictions of Veh C 123152, ©23153, or ©23108r any
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combination of these offenses, the punishment must be enhanced
by an additional and consecutive term of imprisonment in state
prison for three yeard/eh C ©23566(b), (c)SeePeople v Sainz
(1999) 74 CA4th 565, 569D576, 88 CR2d &t error to impose
great bodily injury semincing enhancement undeen C ©12022,7

even thoughveh C ©23566Gs arguably more specific; legislative
intent controls thigonflict). See als@81.9

¥ License revocation.The DMV must revoke the defendantOs
driverOs license for five yeav&eh C aa13352(a)(6), 23566(ahe
DMV may not reinstate the license until the defendant presents
evidence establishing that no ground exists that would authorize
refusal to give a license, and gsvproof of financial responsibility
and proof of successful completion of a DUI prograreh C
113352(a)(6)

¥ Surrender of licenseseea81.96
¥ Vehicle impoundment and forfeitui®eea81.97.

¥ Ignition interlock deviceThe court may require that the defendant
install an ignition interlock devicen any vehicle he or she owns
or operates. See31.87

¥ Restitution The court must (1) imposerestitution fine of $100 to
$1000 for misdemeanor conviction, or $200 to $10,000 for felony
conviction (and probation regation or parole revocation
restitution fine), and (2) order s#@tution to any victim of the
defendantOs crime for any ecoiwtosses incurd, unless the
court finds compelling and extrabnary reasons for not doing so.
Pen C arn1202.4(b), (f), (g), 1202.44, 1202.45

¥ Participation in county alcoholand drug problem assessment
program Seex81.86

¥ Penalty assessments and feés addition to imposing state
penalties on every fine undeen C a1464ndGovt C a76000the
court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and an
assessment of $100 for cogyntlcohol and drug problem
assessment programgeh C won23645, 23649The court must
impose a fee of $20 to be used to fund court secufign C
©1465.8

9. [#81.79 Violation of Veh C 823152 or 823153 With
Separate Felony Conviction of Related Offense

A conviction undeeh C 123152 or ©2315@ay be punished as a
misdemeanor or as a felony if the offense occuwiggin ten yearof any
of the following: (1) a prior violation o¥eh C ©2315Zhat was punished
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as a felony undeveh C ©a23550 and/or 23550 & underformerVeh C
an23175 and/or 23175.%2) a prior violation ofVeh C ©23153hat was
punished as a felony; or (3) a prior violationR¥n C ©192(c)(1jgross
vehicular manslaughter based aommission of unlawful act not
amounting to a felony) that was punished as a felgiei. C ©23350.5(a)
SeePeople v Camarillo(2000) 84 CA4th 1386, 101 CR2d 61prior
OwobblerO DUI conviction that wasnverted to misdemeanor after
sentencing undePen C ©l17(b)(3)s treated as a misdemeanor for all
purposes thereafter and is not Opunistsea felonyO for purposes of these
Vehicle Code provisions).

A conviction undeVeh C ©23152 or ©2315@ay also be punished
as a misdemeanor or as a felony & ttefendant was previously convicted
of a violation ofPen C ©191.5(ajgross vehicular manslaughter while
intoxicated) or a felony violation ofPen C ©191.5(b)(vehicular
manslaughter while driving in violation dfeh C ©23140, ©23152, or
123153 but without gross negligencéjeh C ©23550.5(b)Note Vehicle
Code ©23550.5(hyefers toformer Pen C ©192(c)(3Which was recast as
Pen C ©191.5(b(eff. 1/1/07).

Punishment for a conviction undegeh C 823152 or ©2315®&ith a
qualifying prior felony includes:

¥ Imprisonment and findmprisonment in th county jail for up to
one year, or in the s&prison for 16 monther 2 or 3 years, and
by a fine of $390 to $100¥.eh C ©23550.5(a), (b)

¥ Designation as habitual traffic offendefny person convicted of
Veh C ©23152hat is punishable und&feh C ©23550.5nust be
designated as a habitual traffifemder for three years subsequent
to conviction. Veh C ©23550.5(d) The court must advise the
defendant of this designatiomdé must require the defendant to
sign an affidavit acknowledging this designationeh C
an23550.5(d), 13350(b)

¥ License revocation.The DMV must revoke the defendantOs
driverOs license for four years, unless the defendant has suffered
his or her thirdvVeh C ©23153conviction within ten years, in
which case the period is five year¥eh C ©r23550.5(c),
13352(a)(6), (7)The DMV may not reinstate the license until the
defendant presents evidence essainhg that no gyund exists that
would authorize refusal to giva license, and gives proof of
financial responsibility and proodf successful completion of a
DUI program.Veh C ©13352(a)(6), (7)

¥ Surrender of licenseSeea81.96
¥ Vehicle impound and forfeitur&eex81.97.
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¥ Ignition interlock deviceThe court may require that the defendant
install an ignition interlock devicen any vehicle he or she owns
or operates. See31.87.

¥ Restitution The court must (1) imposerestitution fine of $100 to
$1000 for misdemeanor conviction, or $200 to $10,000 for felony
conviction (and probation regation or parole revocation
restitution fine), and (2) order sttution to any victim of the
defendantOs crime for any ecoimosses incurm unless the
court finds compelling and extranary reasons for not doing so.
Pen C anl1202.4(b), (f), (g), 1202.44, 1202.45

¥ Participation in county alcoholand drug problem assessment
program Seecx81.86

¥ Penalty assessments and feds addition to imposing state
penalties on every fine undeen C al464&ndGovt C a76000the
court must impose a penalty assessment of $50 for alcohol abuse
education and prevention programs, based on ability to pay, and an
assessment of $100 for countlcohol and drug problem
assessment programgeh C ©w23645, 23649The court must
impose a fee of $20 to be used to fund court secufign C
©1465.8

10. Circumstances Enhancing Punishment
a. [#81.74 Excessive Speed

A person who is convicted of violatingeh C 823152 or 823153
while driving a vehicle 30 or momiles per hour above the speed limit on
a freeway, or 20 or more miles per hour over the speed limit on any other
street or highway in violation ofeh C ©23103reckless driving), must be
punished by an additional consecutive term of 60 days in the county jail.
Veh C ©23582(a)lf the court grants probain or suspends the execution
of sentence, the court must regyi as a condition of probation or
suspension, that the defendant servel®@s in the countjail, in addition
and consecutive to any other sentence prescribed by Division 11.5,
Chapter 2 of the Vehicle Codevdh C ©n23530D23588Veh C
123582(b) The court must ordea first offender to participate in an
education and counseling progranated to alcohol, drugs, or botlieh
C ©23582(c)

The court may not impose the additional term unless the facts of the
reckless driving (and requisite drivilmyer the speed limit) are charged in
the accusatory pleading and are eithémitted or found to be true by the
trier of fact. Veh C ©23582(d) The finding must be based on facts in
addition to the fact that the ®@mdant was driving while under the
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influence of alcohol and/or drugs, avith a specified percentage of
alcohol in the bloodveh C ©23582(d)

The court may not strike this enf@ment except in unusual cases in
which the interests of justice would berved. If the cotirdecides not to
impose the additional and consecutieem, the court must specify its
reasons on the recordeh C ©23582(c)

b. [#81.77 0.15 Percent Blood-Alcohol Level

If a person convicted of violatingeh C ©23152 or ©2315Bad a
blood-alcohol level of 0.15 percent orore, the court must consider this
blood-alcohol level as a special factjustifying the enhancement of
penalties, denying probation, or impagiadditional or enhanced terms or
conditions of probatiorVeh C 123578

c. [#81.78 Willful Refusal To Take Test

If, at the time of arrestor a first violation ofVeh C 123152 the
defendant willfully refused to submit twr complete a chemical test (see
oo81.3981.39, the terms and conditions of his or her probation must
include the conditions outlined inveh C ©23538(a)(1) Veh C
123577(a)(1)Seex81.68

If the defendantOs refusal occurrethattime of arrest for a violation
of Veh C ©231530r a second or suéguent violation olveh C 023152
his or her punishment must behanced by confinement in county jail
from a minimum of 48 contimus hours to a maximum 18 days,
depending on the defendantOs nurobgrior DUI convictions, whether
or not probation is grantedeh C ©23577(a)(2)D(5No part of the jail
term may be stayed, unless the defnt has been sentenced to and
incarcerated in state prison and execution of that sentence is not stayed.
Veh C 123577(a)(2)D(5)

In addition, the court must consider a defendantOs refusal to take a
chemical test as a special factor justifying enhancement of penalties,
denying probation, or imposing enhanced terms or conditions of
probationVeh C 123578

d. [#81.79 Passenger Under 14 Years of Age

When a defendant is convicted of a violatiorveh C ©23152and a
minor under age 14 was a passengethm vehicle at the time of the
offense, the court must enhance the punishment from a minimum of 48
continuous hours to a maximum 90 days in county jail, depending on the
defendantOs number of prior cotivits, whether or not probation is
granted. No part of the jail term may be stayédh C ©23572(a)The
driving of the vehicle in which the minor was a passenger must be pleaded
and provedVeh C =©23572(h)No enhancement may be imposed if the
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defendant is also conved of a violation oPen C =2734gwillful cruelty
to child) arising out of the same facts and incideiets C ©23572(c)

e. [#81.8Q Badily Injury or Death to Multiple Victims

A defendant who proximately causlesdily injury or death to more
than one victim while violating/eh C ©23153must, on conviction, be
given an enhancement of one yearstate prison for each additional
victim, up to a maximum of three enhanceme¥tsh C ©23558statute
does not preempt great bodily injury enhancement uheerC ©12022)7
The court may strike the enhancements if it determines that there are
circumstances in mitigation and states its reasons on the ré&tsndC
123558 The court may not impose an enbath sentence unless the fact of
bodily injury to each additional eiim is charged in the accusatory
pleading and admitted or foutraie by the trier of faciveh C ©23558

11. [81.8] Minimum Confinement or Fine

The court may not absolve a defendant convicted ui@dr C
123152 or ©2315%om the obligation of spending the minimum time, if
any, in confinement, or of paying the minimum findeh C ©23600(c)

The DUI statutes that require jail are mandatory; time must be served in
county jail, not in an atghol rehabilitation facility.People v Municipal
Court (Hinton) (1983) 149 CA3d 951, 954957, 197 CR 204

12. [#81.83 Time of Separate Convictions

The Legislature has declared thithe timing of court proceedings
should not permit a defendant convicted of a violatioiedt C ©23152 or
123153 to avoid enhanced mandatory minimum penalties for multiple
separate offenses occungiwithin a t@-year periodVeh C ©232171t has
expressed its intent that a defendsimbuld be subject to these enhanced
penalties regardless of whether tlmmwctions were obtained in the same
order in which the offenses were committggh C ©23217SeePeople v
Snook(1997) 16 C4th 1210, 1213, 69 CR2d 6&pplying statute and
finding it constitutional).

The current offense and the separate violations resulting in
convictions must all occur ithin a ten-year period. Sé&ople v Munoz
(2002) 102 CA4th 12, 16020, 125 CR2d Il@efendant wrongfully
charged with a violation olVeh C ©23152punishable undeiWeh C
123550 (then requiring priors within semeyear period) tht occurred in
1996, despite convictions for violatis that occurred in 1990, 1997, and
1998; although all three sajp#e violations occurredithin seven years of
the current offense, the three violations were themselves more than seven
years apart).
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13. [¢81.83 Striking Separate Convictions

When a violation ofVeh C ©23152 or ©2315& charged and the
defendant has one or more separatevictions that form the basis for the
imposition of increased penalties, the court may not strike any of those
convictions in order to avoid eithgfl) the imposition, as part of the
sentence or term of probation, oetminimum imprisonment or fine, or
(2) the revocationsuspension, or restriction d¢fie defendantOs driving
privileges.Veh C 123622(a)

14. [¢81.84 Out-of-State Convictions

A conviction of an out-of-stateffense that would have been a
violation of Veh C 123152 or ©23153f committed in California
constitutes a conviction of thosections for purposes of the Vehicle
Code, including its s#encing provisionsVeh C ©23626 SeePeople v
Crane (2006) 142 CA4th 425, 48 CR3d 33Colorado conviction for
driving while impaired, which requiremly that the defendant be affected
to the slightest degree, cannot serve as a prior conviction for purposes of
enhancing DUl sentencealifornia violations require an appreciable
degree of impairment).

In administrative driverOs license suspension proceedings, it is
sufficient if the out-of-state offense is Osubstantially similarO to the
California DUI statutes. SelglcDonald v Department of Motor Vehicles
(2000) 77 CA4th 677, 681D689, 91 CR2d &xdmparing California and
Colorado DUI statutes and finding fBaient similarity even though
Colorado statute presumes intoxioatiat blood-alcoholevel of 0.05
percent or more, whileveh C ©wn23152 and 23158nly presume
intoxication at blood-alcohol level @.08 percent or more). See algeh
C ©13363(b)(out-of-state conviction mugte Osubstantially the sameO in
substance, interpretation, and enforcement as the California law pertaining
to that conviction in order to kgven reciprocal #atment by DMV under
DriverOs License Compavteh C oal1500 et s§j

15. [¢81.8 Separate Sentences

The offenses described Meh C ©23152(a) and (bare separate
offenses, and dual convictions are proper; howe®en, C ©654rohibits
dual punishments arising from a singlet or an indivisible course of
conduct.People v Duart€1984) 161 CA3d 438, 446, 207 CR 6THhus,
the court must stay execution oktkentence on one of the convictions.
161 CA3d at 447. The court shoulds@l order that the use of this
conviction as a prior conviction fgrenal and administrative purposes be
stayed pending the finality of theidgment, with the stay to become
permanent when service of thensmnce is completed. 161 CA3d at 447D
448.
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A DUI violation and a violation ofHealth & S C ©l1155(being
under influence of controlled subst&) are separate offenses, and the
court may impose a separate sentence for éaabple v Davalo$1987)

192 CA3d Supp 10, 14, 238 CR.5 defendant charged with DUI and a
Health & S C =mll155Wiolation is ineligible for diversion (seeople v
Duncan (1990) 216 CA3d 1621, 1627, 265 CR Rjland is also
disqualified from receiving probation and drug treatment, in place of
incarceration, undeProposition 36(see Pen C ©rl1210, 1210.1(b)(2)
(defendant is ineligible for thisgatment when convicted of misdemeanor
not related to use of drugs or of any felony in same proceeding in which
defendant is convicted dfug possession offense)).

16. [¢81.84 Participation in Alcohol and Drug Problem
Assessment Program

The court must order a persaonvicted of a violation oiveh C
823152 or 823153 to participate in analcohol and drug problem
assessment program und&eh C ©n23646D2364%hen {eh C
023646(a), ()

¥ The conviction occurred within teyears of a separate violation of
Veh C ©23152r023153

¥ The person has a prior conviction for a violatiorVeh C 123152
or ©23153that occurred more #m ten years ago; or

¥ The person has a prior conviction for a violatiorPeh C ©647(f)
(public intoxication).

The courtmayorder any other defendantsnvicted of a violation of
Veh C 823152 or ©23158 attend such a prograivieh C ©23646(b)(2)

If a program assessment reconmui® additional treatment to a
defendant convictedf a violation ofVeh C ©23152with no prior DUI
convictions within ten years, theourt may order the defendant to
complete an 18-month or 30-month DUI program describedfen C
123542(b)(4)n lieu of the program describedWeh C ©23538(h)vVeh C
an13352(a)(1), 23646(b)(3)

If a program assessment reconmaie additional treatment to a
defendant convictedf a violation ofVeh C ©23153with no prior DUI
convictions within ten years, theourt may order the defendant to
complete an 18-month or 30-month DUI program describedfen C
123542(b)(4)n lieu of the program describedWeh C ©23556(h)vVeh C
an13352(a)(2), 23646(b)(3)

17. [¢81.87 Installation of Ignition Interlock Device

Installation within courtOs disd¢ien on conviction of first offense.
The court may require a dmdant convicted of arBt-offense violation of
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Veh C 123152 or a2315® install a certified ignition interlock device on
any vehicle he or she owns or ogiess and may prohibit the defendant
from operating a motor vehicle unleisss equipped with a functioning,
certified ignition interlock deviceVeh C ©23575(a)(1)The court must
give heightened consideration itmposing this sanction on a defendant
with 0.20 percent or more by weight, of alcohol in his or her blood at
arrest, with two or more prior movingaffic violations, or who refused the
chemical tests at arreteh C ©23575(a)(1)If the court orders an ignition
interlock device restriction, the cdumust determine the period of the
restriction, which may not exceed ¢laryears from the daté conviction.
Veh C ©23575(a)(1)The court must notify the DMV of the terms of the
restriction, which must be places the defendantOs DMV recordsh C
123575(a)(1)

Mandatory installation on conviah of driving on suspended or
revoked licenseMeh C ©14601)2 The court must require a defendant
convicted of a violation oVeh C ©14601.2(driving while license is
suspended or revoked because of conviction uMidr C ©23152 or
123153 to install an ignition interlock device on any vehicle the
defendant owns or operates and siyrohibit the defendant from
operating a motor vehicle unless ig equipped with a functioning,
certified ignition interlock deviceVeh C ©23575(a)(2)The court must
determine the period of the restior, which may not exceed three years
from the date of convictiorWeh C ©23575(a)(2)The court must notify
the DMV of the terms of the resttion, which must be placed on the
defendantOs DMV record&eh C 123575(a)(2)

Mandatory installation when desigreat offenses substituted for Veh
C nl14601.2 chargdf the court agrees to a plea of guilty or no contest to a
charge ofVeh C ©14601, ©14601.1, ©14601.4 or a146Qqdrtving while
license is suspended or revoked) in satisfaction of, or as substitute for, an
original charge of a violation o¥/eh C ©14601.2it must order the
installation of an ignition interlock dese for a period not to exceed three
years, unless the court determines that installation of the ignition interlock
device is not in the interest of justiand states the reasons for the finding
on the recordVeh C ©14601(e), 601.1(d), ©14601.4(c), ©14601.5(g)
Cal Rules of Ct 4.325

Other caseslin other cases, the court yneequire installation of an
ignition interlock device and may gibit the defendant from operating a
motor vehicle without such a devicéeh C ©23573(. The period of the
restriction may not exceed threeaye from the date of convictioeh C
a23575().

Exemption for operation of employer-owned vehilléhe defendant
is required to operai@ vehicle owned by the deféantOs employer as part
of his or her employment, the defentlanay operate the vehicle without
the installation of an ignition interl&@aevice, as long abe defendant has
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notified the employer that his or henvdng privilege has been restricted
under Veh C ©23575and has proof of that tification in his or her
possession or with the vehickeh C ©23576(a)This exemption does not
apply with respect to a vehicle thatowned by a business entity, which is
entirely or partly owned or controlled by the defend&ieh C 223576(h)

Other actions required of courfThe court must include on the
abstract of conviction or violatiosubmitted to the DMV, the requirement
and term for the use of an ignition interlock devideh C ©23575(h)The
court must also advise the defendtrdt installation ofthe device does
not permit the defendant to drive without a valid driverOs licafeseC
123575(c), () The court must monitor the installation and maintenance of
any ignition interlock device restriction the court has ordered, and must
give notice to the DMV undev¥eh C 1©40509.bf a defendantOs failure to
comply with the restrictiorveh C ©23575(e)

Unlawful acts to circumvent restrictions/ehicle Code 123247
describes various acts to circumvagntition interlock restrictions, which
are unlawful. A violation of thatestion is punishable by imprisonment in
the county jail for up to six monttad/or by a fine not exceeding $5000.
Veh C ©23247(f)

H. Punishment of Drivers of Commercial Vehicles

1. [¢81.8§ One-Year or Lifetime Ban on Driving a
Commercial Vehicle

In addition to any other penaltiég§,a driver of a commercial motor
vehicle (defined iveh C al521pviolatesVeh C ©23152(a), (b), (c), or
(d) or ©23153(a), (b) or (dyhile driving any vehicle, and the court
notifies the DMV of this fact, the DMV must disqualify that driver from
driving a commercial motor vehicle for one yedeh C oa15300(a)(1)D
(4), 15320 If the driver is convicted o second DUI violation, the DMV
will impose a lifetime ban on that driverOs right to drive a commercial
motor vehicleVeh C ©15302(a)b(d)

2. [¢#81.89 One-Year or Lifetime Ban When Driver Refuses
Chemical Test

In addition to any other penaltig$,a driver of a commercial motor
vehicle willfully refuses to submit to, or fails to complete, a chemical test
to determine his or her blood-alcolamntent in connection to the driving
of any vehicle, the DMV must disqu& that driver from driving a
commercial motor vehicle for one yeafeh C 215300(a)(9)A driverOs
second refusal will result in a lifetime ban on his or her right to drive a
commercial motor vehiclé/eh C aa15302(i), 13353(b).
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3. [#81.9Q Three-Year or Lifetime Ban for Transporting
Hazardous Material

In addition to any other penaltiaa driver of a commercial vehicle
is convicted of a violatin of any offense listed iwveh C axl15300(a),
13350(a)(2), 13352, or 133%at occurred while transporting a hazardous
material, the DMV must dgualify that driver from driving a commercial
motor vehicle for three year¥eh C ©15300(h)A commercial driverOs
second violation of @y offense listed inVeh C ©r15302(a)b(j),
13350(a)(2), 13352, or 133%Mat occurred while transporting a hazardous
material will result in a lifetime ban on his or her right to drive a
commercial motor vehiclé/eh C ©15302(k)

l. Sentencing of Person Under 21 Years of Age
1. [#81.9] Violation of Veh C 823140

A violation of Veh C ©23140s punished as an infraction undégh
C ©n40000.1 and 42001.2ke., by imposition of a $100 fine for a first
infraction, a $200 fine for a second iaétion within oneyear, or a $300
fine for a third infraction withirone year, and by license suspension for
one year undeWeh C ©13202.51f the defendant does not yet have a
driverOs license, the court may ortte DMV to delay issuing a license
for one year after the defendabecomes eligible to driveveh C
113202.5(a)

In addition to any penalties, the court must order a defendant, who is
between the ages of 18 and 21 and vshoonvicted of dirst violation of
Veh C ©23140to attend a tiensed DUI progranieh C ©23502(a)The
DMV must suspend the defendantOs driverOs license aberC
113352.6 and the court must require thefeledant to surrender his or her
license to the court in accordance witeh C ©13550Veh C ©23502(c)
The court must advise the defendanthat time of sentencing that his or
her driving privilege will not be rested until he or she has provided the
DMV with proof of successful comgien of the requied DUI program.
Veh C ©23503(d)

2. [#81.93 Violation of Veh C 823136

A violation of Veh C ©2313@s punished as an infraction undégh
C ©42001(a)i.e., by imposition of a $100 fine for a first infraction, a $200
fine for a second infraction withione year, or a $350 fine for a third
infraction within one year.

3. [#81.93 First Violation of Veh C 123152 or 823153

In a county that has one or maeohol or drug education programs
certified by the county alcohol pragn administrator and approved by the
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board of supervisors, the juvenile cbjudge, referee, guvenile hearing
officer must order a defelant who is convicted @ first violation ofVeh
C 123152 or ©2315%nd who was under 21 yearsagfe at the time of the
offense, to participate in and successfully complete an alcohol and/or drug
education program, as designated by the caMeh C ©o23500, 23520
The expense of the defendantOs adterelin the program must be paid by
the defendantOs parents or guardidheifdefendant is under 18 years of
age; a defendant 18 years of age or older must pay the expeis€
123520(a) The fee may be waived on a shiogvof indigency, or paid in
installments on a showing of inability to pay the full fee at the
commencement of the prograweh C ©23520(a)

The court must suspend for one year the driverOs license of a
defendant who is convicted of a violation\égh C ©23152 or ©2315and
who was under 21 years ofeagt the time of the offense. If the defendant
does not yet have a driverOs license, the court may order the DMV to delay
issuing a license for oneegr after the defendant becomes eligible to drive.
Veh C ©813202.5(a)

4. [#81.94 Participation in Youthf ul Drunk Driver Visitation
Program

When a defendant under 21 years of age is found to be in violation of
Veh C 1823140 or ©23152nd is granted probation, the court may order the
defendant, with his or her conset, participate in a Youthful Drunk
Driver Visitation Program, as a condition of probativieh C ©23514(a)

The court must require that the defemidaot drink any alcoholic beverage
at all before reaching 21 yean$ age and not use illegal drugéeh C
123514(c) The types of supervised viditans that may be ordered and
provisions for conducting the sitation are described iMeh C ©23517
The program may include a persbr@nference afte the visitation
between the sentencing judge (or judi®fficer or person responsible for
coordinating the program for the cuand the defendant, his or her
attorney, and his or her pnts, to discuss the experiences of the visitation
and how those experiences may imptm defendantOs future conduct.
Veh C ©23518(a)lf a personal conference is not practicable because of
the defendantOs absence from thisdiction, conflicting time schedules,
or other reasons, the program shouldvjte for a written report or letter
by the defendant to the court discagsthe experiences and their impact
on the defendant/eh C ©23518(h)

5. [#81.93 Out-of-State Convictions

Any finding of an out-of-state juwile court judge, referee, or
juvenile hearing officer of a @omission of an offense which, if
committed in this state, would have been a violatioweli C ©2315Af
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committed in California, constitutes a conviction under that section for
purposes of license suspension or revocation uiMdr C ©nl3352,
13352.3, and 13352.% the offense would have been a violatiorveh C
023153if committed in California, itconstitutes a conviction under that
section for purposes of licensispension or revocation undéeh C
013352 and 13352.¥eh C 023521Seex81.84

J. [#81.9 Surrender of License

If a personOs driverOs license isimedjor ordered to be suspended or
revoked by the DMV under any sectiontbé Vehicle Code on conviction
of a DUI offense, the person mustrmder the license to the court on
conviction. Veh C ©rnl13350, 2366Qif defendant has more than one
license, all must be surrendered). The court must transmit to the DMV all
licenses required to be suspended or revoked.C 123660

K. [281.97 Impoundment or Sale of Vehicle

The court may order that a vehid¢leat was used in the commission
of an offense undeveh C 023152 or ©2315&nd was registered to the
convicted defendant, be impounded at the defendantOs expense for one to
30 days if the defendant has not had a prior conviction within the last five
years.Veh C 1©23594(a)lf the defendanbashad a prior conviction within
the last five years, the courtustorder impoundment of the vehicle at the
defendantOs expense for one tal®gs, except in an unusual cageh C
123594 (a) If the defendant has had two more prior convictions within
the last five years, the court mustler impoundment of the vehicle at the
defendantOs expense for one to 90 dégrs C ©23594(a)

If the defendant is convicted deh C ©23152and has two or more
separate convictions within seven years, or is convictatebfC 023153
and has any separate convictions within the same period, the court may
declare the vehicle a nuisance andeorit to be sold, as long as the
defendant is the registered own¥eh C 123596 (Note: Vehicle Code
a23596was not amended in 2004 to refléacrease in time period from
seven to ten years for enhanced peeslhased on prior DUI convictions).

The court may not order impoundment sale if the defendantOs
spouse has a community property ingérén the vehicle, the vehicle
requires only a class C or a classlibkense, and the vehicle is the sole
vehicle available to the defendantOs famifeh C ©r23594(b),
23596(9)(2)

L. [=81.98 Proposition 36 Not Applicable to DUI Offenders

A defendant convicted of bothreonviolent drug possession offense
and a misdemeanor driving under the usfice offense is not eligible to
receive probation and drug treatmhem place of incarceration, under
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Proposition 36(Pen C ©a1210, 1210.1, 3068.The driving under the
influence offense is a disqualifying Od@meanor not relatdeto the use of
drugsO within the meaning®én C ©21210.1(b)(2) and 1210(8kople v
Canty(2004) 32 C4th 1266, 14 CR3d 1

A defendant convicted of a nonviolent drug possession offense may
be denied probation and drug treatment under Proposition 36 if he or she
has a prior misdemeanor drivimgder the influence convictioReople v
Eribarne (2004) 124 CA4th 1463, 1465D1468, 22 CR3d (¢burt found
that DUI offense committed within five-year washout period involved the
Othreat of physical injury to @ther personO within meaning Bén C
©1210.1(b)(2).

IV. SCRIPTS

A. [281.99 Plea of Guilty or No Contest to Misdemeanor DUI
(1) Call the case:
In the matter of the People of the State of California v

case number . Counsel, please state your appearances.

Are you [Mr./Ms.] [name of defendant]? What is your full true name
and the date of your birth?

[Mr./Ms.] [name of defendant], if at any time during these
proceedings there is anything that you do not understand or which
confuses you, please stop me so that either the court or your attorney can
clarify it or explain it to you.

You are accused of having violated Vehicle Code Section
[23152(a)/23152(b)/23152(d)], a misdemeanor, on or about [date].

[Mr./Ms.] [name of defense attorney], do you waive further reading of
the complaint? Is the defendant ready to plead at this time?

[Mr./Ms.] [name of defendant], your attorney has indicated that you
wish to enter a plea of [guilty/no contest] [to Count . Is that what you
want to do?

(2) Advisement of the nawiof the charge(s):
Do you understand the crime(s) charged against you? Do you have
any questions about the charge(s)?

(3) Advisement and waiver of rights:

[Mr./Ms.] [name of defendant], before | take your plea and sentence
you, you must also understand and give up certain constitutional and
statutory rights.
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a. You have the right to a speedy and public trial within 30 days if
you are in custody and 45 days if you are not in custody.

b. You have the right to a trial by jury, or if both you and the
prosecutor waive that right, you have the right to be tried by a judge.

c. At your trial, you have a right to see and hear the witnesses
against you testify under oath and, through your attorney, to question
those witnesses.

d. You have the right to remain silent and not incriminate yourself.

e. You have the right to present a defense, that is, to testify in your
own behalf, to present evidence and withesses, and to use the courtOs
subpoena power to bring evidence and witnesses before the court for
your defense.

By pleading [guilty/no contest] to these charges, you are giving up all
these rights. In fact, you are incriminating yourself by pleading [guilty/no
contest] to these charges. Do you understand that?

[Mr./Ms.] [name of defendant], have you discussed all these rights,
including your right to a trial by jury, your right to confront and cross-
examine witnesses, and your right against self-incrimination, with your
attorney? Have you discussed your case and defense of your case with
your attorney?

[Mr./Ms.] [name of defendant], do you understand each of these
rights that | have explained to you? Do you have any questions?

With full knowledge and understanding of each of these rights, do
you freely and voluntarily waive and give up all these rights?

Counsel, do you join in those waivers? Do the People join?

(4) Consequences of plea:

[Mr./Ms.] [name of defendant], before | take your plea, you must
understand the potential consequences.

a. Potential county jail term and fine:

Do you understand that if you plead guilty to the charge(s), the
maximum punishment is [days/months] in county jail and a fine
ofupto $ ? [See Veh C nn23536D23568]

[If applicable:]
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And do you understand that your county jail term may be enhanced
by  days if you [refused to submit to a chemical test/were driving at an
excessive speed/had a child under 14 years of age in your vehicle]? [See
Veh C 0023572, 23577, 23582.]

If your blood-alcohol level was .15 percent or higher, the Court may
consider this in determining whether to enhance the penalties, grant
probation, or impose additional terms of probation. Do you understand
that? [See Veh C 123578.]

b. Penalty assessments and restitution:

In addition, should a fine be imposed, you will be required to pay
penalty assessments that will significantly increase the amount you must
pay. [See Pen C ©1464; Govt C ©76000; Veh C an23645, 23649.]

You will be ordered to pay a restitution fine of not less than $100 nor
more than $1000. If you are granted probation, the sentencing judge will
also impose an additional probation revocation restitution fine in the same
amount, but this fine will be suspended unless your probation is revoked.
If probation is revoked, the fine will be reinstated against you. [See Pen C
anl1202.4, 1202.44.]

[Add if crime with a victim:]

You will also be ordered to pay restitution directly to the victim(s) of
your offense(s) in an amount determined by the court to fully reimburse
the victim(s) for economic losses. [See Pen C ©1202.4.]

c. Revocation or suspension of driving privilegeeh C aal13200D
13202.6, 13210, 13350D13352.1, 13357, 13361)

As a result of your conviction, your driving privileges may be
suspended or revoked by the Department of Motor Vehicles, and you will
be asked to surrender your license to the Court. This is in addition to any
suspension that the Department of Motor Vehicles may impose under a
procedure that is separate from this criminal action. Do you understand
that?

In order to have your driving privileges reinstated, you will have to
provide the Department of Motor Vehicles with proof of successful
completion of an alcohol/drug treatment program, even if you are not
ordered to attend such a program by the Court. Do you understand that?
[See Veh C ©o13352(a)(1), (3), (5), (7), 13352.1(b), 23538(b)(3),
23542(c), 23548(d), 23552(d).]

If the court determines that you would present a traffic or public
safety risk if authorized to drive during the license suspension period, you
will be unable to obtain a restricted driverOs license from the Department
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of Motor Vehicles, which would allow you to drive to and from work, and
to and from an alcohol or drug treatment program. Do you understand
that? [See Veh C ©wrl13352.4(h), 13352.5(g), 23536(d), 23538(a)(3),
23540(b), 23542(d).]

[Defendant under age 21 at time of arrest. Add as appropriate:]

If you were under the age of 21 at the time of your arrest, your
driverOs license will be suspended for one year, and you must surrender
your license to the Court. If you do not have a valid driverOs license, the
Court will order the Department of Motor Vehicles to delay issuing you a
license for one year after you become eligible to drive. [See Veh C
113202.5.]

[Defendant with commercial driverOs license. Add as appropriatg

The Department of Motor Vehicles will prohibit you from operating a
commercial motor vehicle for one year. If you have a prior conviction of
Vehicle Code Section 23152 or 23153 involving any vehicle, you will lose
your right to drive a commercial motor vehicle for life. [See Veh C
an15300, 15302.]

d. Ignition interlock device\(eh C ©2357p6

The Court may order that you install an ignition interlock device on
any vehicle you own or operate for a period of up to three years. This
device prevents the vehicle from starting if you have alcohol in your body.
Do you understand that?

e.Vehicle impoundmenVgéh C ©23594 Add as appropriate:

If you are the registered owner of the vehicle involved in the offense,
as a result of your plea, the vehicle may be impounded at your expense
for up to [30/90] days. Do you understand that?

f. Vehicle forfeiture\{{eh C ©23596 Add as appropriate:

If you are the registered owner of the vehicle involved in the offense,
as a result of your plea, the vehicle may be declared a nuisance and
ordered forfeited. Do you understand that?

g. Immigration consequenceBdn C ©1016.5(3)

If you are not a citizen of the United States, you should assume that
your plea of [guilty/no contest] will result in your deportation from the
United States, exclusion from admission to the United States, or denial of
naturalization as a United States citizen. Do you understand that?
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I JUDICIAL TIP: The court should give th&en C ©1016.5

advisement to all defendants because the court may not inquire

into a defendant®sgal status. SeBen C 11016.5(¢)People v
Aguilera(1984) 162 CA3d 128, 133, 208 CR 418

h. Advisory statement of dangersdrfving under the influenc@/eh
C 023593

You are hereby advised that being under the influence of alcohol or
drugs, or both, impairs your ability to safely operate a vehicle. Therefore,
it is extremely dangerous to human life to drive while under the influence
of alcohol or drugs, or both. If you continue to drive while under the
influence of alcohol or drugs, or both, and, as a result of that driving,
someone is killed, you can be charged with murder.

(5) Factual basis

I JUDICIAL TIP: The court is not guired to inquire as to whether
there is a factual basis for a misdemeanor pieee(Gross(1983)
33 C3d 561, 567D568, 189 CR R4ut it is recommended that

the court do so. By satisfying itself that there is a factual basis, the

court ensures the voluntarinesstbé plea, protects against the
entry of a plea by an innocedefendant, and makes a record
against appellate or collateral attacks on the pke=ople v
Hoffard (1995) 10 C4th 1170, 1183D1184, 43 CR2d 827
(approving of practice followed bynany courts of determining
factual basis for all pleas, bukeclining to impose a duty on
courts). See alsBeople v Holme$2004) 32 C4th 432, 9 CR3d
678 (court provides guidelinesn how to comply withPen C
11192.5and what constitutes a sufficient factual basis for a plea).

[Mr./Ms.] [name of prosecutor], please state the factual basis for the
plea.

[Mr./Ms.] [name of defense counsel], do you accept the factual basis
as stated?
(6) Voluntariness of plea:

Are you entering your plea of [guilty/no contest] freely and
voluntarily? Has anyone threatened you in any way in order to get you to
plead guilty?

Are you under any medications, or have you recently consumed any
drugs or alcohol?

[If straight plea:]
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Has anyone made any promises or representations to you of a
lesser sentence, probation, or any other advantage of any kind to get you
to plead [guilty/no contest]?

[If negotiated plea:]

The prosecutor has indicated that if you plead [guilty/no contest] [to
Count |, [he/she] will [describe terms of negotiated plea], and your
attorney has concurred in the terms of the plea.

Other than what has been stated here in open court, has anyone
made any other promises or representations to you of a lesser sentence,
probation, or any other advantage of any kind to get you to plead
[quilty/no contest]?

Before entering your plea, do you have any questions about what
you are doing today?

Have you talked about this case with your attorney? Do you believe
that you have had enough time to talk with [him/her] about your case?

[Mr./Ms.] [name of defense attorney], do you believe that you have
had sufficient time to discuss this case with your client? Have you
discussed with your client [his/her] rights, defenses, and the possible
consequences of a plea of [guilty/no contest]? Are you satisfied that your
client understands [his/her] rights?

(7) Taking the plea:

[Mr./Ms.] [name of defendant], you are charged in the complaint [in
Count ] with a misdemeanor violation of section
[23152(a)/23152(b)/23152(d)] of the Vehicle Code. To that charge, what
is your plea?

[If no-contest plea (Pen C ©1016(3)):]

For these purposes, a plea of no contest is the same as a plea of
guilty. If you plead no contest, | will find you guilty on the basis of your
plea and you will be sentenced as if you pleaded guilty. Do you still wish
to plead no contest?

(8) Findings and acceptance of plea:

The court finds that the defendant has expressly, knowingly,
understandingly, and intelligently waived [his/her] statutory and
constitutional rights. The court further finds that the plea was freely and
voluntarily made with an understanding of the nature of the charges
pending as well as the consequences of the plea. The court finds there is
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a factual basis for the plea. The court accepts the plea and finds the
defendant guilty.

B. [#81.10Q0 Short Plea Script

Note The script below is to be usad conjunction with a written ple
form. Comprehensive DUl advisemte waiver, and plea forms a
available from the Los Angeles Suje Court Planmg and Researc
Unit, and can be accessed via the Los Angeles Superior Court [

A
re
h

Digital

Library website (www.jibbsnedrg) or by calling 213-974-6181.

(1) Call the case:
In the matter of the People of the State of California v ,
case number . Counsel, please state your appearances.

Are you [Mr./Ms.] [name of defendant]? What is your full true name
and the date of your birth?

[Mr./Ms.] [name of defendant], if at any time during these
proceedings there is anything that you do not understand or which
confuses you, please stop me so that either the court or your attorney can
clarify it or explain it to you.

You are accused of having violated Vehicle Code Section
[23152(a)/23152(b)/23152(d)], a misdemeanor, on or about [date].

(2) Review written plea form with defendant:

[Mr./Ms.] [name of defendant], | have been handed a written DUI
Advisement of Rights, Waiver, and Plea form with your name on it.

I am showing that form to you at this time. Do you recognize this
form?

Are these your initials in the boxes to the right of pages ___? Is this
your signature on the last page of the form?

Did you read this form before you initialed and signed it?

Did you understand your constitutional and statutory rights as they
were explained to you on this form?

Do you understand that by signing this form you are waiving these
rights?

Did you understand the consequences of a plea of guilty or no
contest as they were explained to you on this form?
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[If not represented by counsel:]

Would you like me to explain any of your rights or any of the
consequences of a guilty or no-contest plea before | proceed?

[If represented by counsel:]

Did [Mr./Ms.] [name of defense counsel] explain to you your
constitutional and statutory rights?

Did [he/she] explain to you the consequences of a plea of guilty or
no contest?

(3) Factual basis:

[Mr./Ms.] [name of defense counsel], do you stipulate to a factual
basis for the plea based on the information contained in the police report?

[Mr./Ms.] [name of prosecutor], do you also stipulate that there is a
factual basis for the plea?

(4) Voluntariness of plea:

Are you entering your plea of [guilty/no contest] freely and
voluntarily?

Has anyone threatened you in any way in order to get you to plead
guilty?

Has anyone made any promises or representations to you of a
lesser sentence, probation, or any other advantage of any kind to get you
to plead [guilty/no contest]?

Before entering your plea, do you have any questions about what
you are doing today?

(5) Taking the plea:
[Mr./Ms.] [name of defendant], to a misdemeanor charge of violating
Vehicle Code section [23152(a)/23152(b)/23152(d)], what is your plea?
[If no-contest plea (Pen C ©1016(3)):]

For these purposes, a plea of no contest is the same as a plea of
guilty. If you plead no contest, | will find you guilty on the basis of your
plea, and you will be sentenced as if you pleaded guilty. Do you still wish
to plead no contest?

(6) Findings and acceptance of plea:
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The court finds that the defendant has expressly, knowingly,
understandingly, and intelligently waived [his/her] statutory and
constitutional rights. The court further finds that the plea was freely and
voluntarily made with an understanding of the nature of the charges
pending as well as the consequences of the plea. The court finds there is
a factual basis for the plea. The court accepts the plea and finds the
defendant guilty.
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